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THE LEGAL CAREER OF JOHN J. CRITTENDEN 


By CHARLES FENNELL 


MONG all the great names which have 
Fi given iuster to the American bar few 
shine more brightly or are cherished more 
deservedly than that of John J. Crittenden. 
His more famous (though not more brilliant) 
labors as a public man, however, have to 
some extent overshadowed his fame as an 
advocate. This has been the general, the 
almost universal rule with all lawyers who 
have succeeded in public life. A speech in 
a law case will not be half as widely read nor 
remembered as long as a political speech of 
infinitely less merit. Few people have ever 
read the great speech of William Pinkney 
in the case of the Nereide, Webster’s speech 
in the trial of Knapp, Marshall’s defense ot 
Matt Ward, Voorhees in the Cook and Mary 
Harris cases, Prentiss or Hardin in the trial 
of Wilkinson, or Wm. Wirt against Aaron 
Burr, yet these same people may have been 
carried away by admiration in reading 
political speeches containing not one-half 
the beauty or the strength of any of the 
above. But when the intelligent and candid 
reader does begin the study of the eloquence 
of the great stars of the American bar he 
soon learns that there is a genuine and 
irresistibly human attractiveness about it 
that is seldom to be met with in political 
speeches. The lawyer is confronted by 
judge or jury as the case may be and the 
decision is not based on political prejudices 
or party affinities but on the merits of the 
case. When the lawyer speaks he has hope 


of convincing — the politician has not. It 
is a fact, too, well worthy of note, that the 
great majority of the ablest statesmen and 
public men of our country have been edu- 
cated for the law and most of them have 








practiced their profession. It is the inten- 
tion of the writer to describe in as small a 
compass as possible the legal career alone of 
one who was an ornament both to our bar 
and to our Senate. His public life has been 
already placed in permanent form before 
the public and needs no discussion here. 
John Jordan Crittenden was born in Wood- 
ford County, Kentucky, on September ro, 
1787. His early education was obtained in 
Jessamine County, Kentucky, where he had 
for his classmates many who afterward 
became famous in public life. After finish- 
ing in the Jessamine school he began the 
study of the law under Judge G. M. Bibb, 
in whose family he had for some time re- 
sided. He completed these studies at 
old William and Mary College in Virginia 
and, returning to his native county of Wood- 
ford, began the practice of his profession in 
1807. He removed after a year or so to 
Russellville in Logan County, Kentucky, 
this place seeming to offer more inducements 
to promising and enterprising young men 
than what was then considered the older 
and more settled part of the state. Here by 
close attention to his business and by his 
persuasive eloquence and skill he soon won 
local fame and built up for himself a lucra- 
tive practice and by his cordial manner and 
chivalrous conduct impressed himself upon 
the good will and esteem of the people of the 
community. In those early days the 
“pioneer ’’ portions of the state presented 
a picturesque appearance. The streets 
would be thronged on court days with hunts- 
men and college graduates alike, so that in 
one glance the observer might behold the 
various degrees between the typical fron- 
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tiersman and the polished Virginia gentle- 
men who had come out into those regions to 
grow up with the country and acquire a 
fortune. And as a rule those broadcloth 
sons of the Old Dominion were so winning 
of manner and so free from false pride as to 
mingle on the best of terms with the people 
among whom their lot was cast. But 
occasionally there would occur very strange 
and humorous events by reason of this 
mingling of extremes, and in one of these 
Crittenden was involved. There had been 
a man arrested for biting off the ear of 
another man in a street brawl and Crittenden 
Was engaged as counsel for the defense. 
The presiding judge, Broadnax, was a 
stately, high-toned Virginia gentleman of 
the old school, a born aristocrat, and though 
a warm friend and admirer of Crittenden, 
he railed at him fiercely for taking fees of 
such a “ low rascal.” After great difficulty 
and delay eleven jurors had been selected. 
Many respectable-looking men had been 
summoned and rejected by the counsel for 
the defense, and both the judge and the 
sheriff were much exasperated. It was 
difficult to summon men for jury service in 
that sparsely settled country. At last an 
ill-looking fellow, with a tattered straw hat 
on his head, half the rim torn off, a lock of 
greasy hair sticking through the top, a piece 
of his nose gone and his face bearing other 
marks of brawls —in short about as ill- 
favored a rascal as ever offended a court 
of justice by his presence,— was brought in. 
After looking him over and asking him a few 
questions the replies to which established 
beyond a doubt his character as a roisterer 
and vagabond, Crittenden said, ‘‘ Well, 
judge, rather than be the cause of any more 
delay, I’ll take this man.”” The judge, who 
had been looking on angrily, could no longer 
contain himself. He sprang to his feet, 
exclaiming, ‘I knew it; yes, I knew it; 
the moment I laid eyes on the fellow I knew 
you would accept him.’’ Then after a 
contemptuous survey of the jury he added 
in a withering tone, “‘ Did any living man 





ever see such a jury before?”’ ‘“‘ Why, your 
Honor,” said Crittenden, ‘‘ I pronounce thi 

a most respectable jury.’’ Crittenden sai: 
that after that intemperate speech by th 

judge he felt easy as to the fate of his clien‘ 

He knew that he would be acquitted — an 

he was, 

Later Crittenden resumed the practice « 
his profession in his home county of Woo - 
ford, where he won a hold upon the hearts 
of the people that was never shaken an |! 
gained such an ascendency over the min«s 
of the jurymen who tried his cases that there 
were few convictions ever registered against 
those whose cause he espoused. His metho 
of conducting a case was peculiar to himse!!. 
Like Choate and Tom Marshall he relied on 
every extenuating plea presented, and some 
of his defenses were as sensational and is 
successful as the famous ‘‘ somnambulism 
defense of Choate in the Tirrell murder 
trial. In common with every great advocate 
he never discussed the evidence in detail, 
believing that the jurymen were men of 
sense and that the evidence, or such of it as 
they deemed worthy of notice, had impressed 
itself, in the form of an opinion, upon their 
minds before he ro.2 to speak. What was 
the use then to go over a dry mass of testi- 
mony, more especially if it was unfavorable 
to his client? He would of course briefly 
analyze the evidence and show the incon- 
sistencies and weaknesses of the opposing 
witnesses, weaving here and there a singu- 
larly eloquent and felicitous plea for mercy 
and for the ‘“‘ sympathy which man can give 
to man.”’ His forte was persuasion. He 
was frank with a jury and never attempted 
to mislead them in discussion of the facts, 
and having in this manner gained their 
confidence, he would soften their hearts and 
persuade them to temper justice with mercy. 
This was not skill alone. He felt all that he 
said. It was his big human heart prompting 
the plea for mercy, and it seldom failed in its 
effect upon a warm-hearted and impulsive 
jury. 

His Mrs. thus 


daughter, Coleman, 
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describes a trial in which, by his persuasive 
eloquence, he so completely fascinated the 
jury that they lost sight of the law and even 
of justice: 

‘Court day is a great day in the small 
inland towns of the West. All business to 
be done in the towns is, if possible, deferred 
until that day, and the plowing, planting, 
and reaping are stopped without remorse, 
The plow horses are fastened to the long 
lines of fence and the yeomanry gather in 
groups about the taverns and court house. 
Any important trial brought together the 
prominent speakers, and the chance of 
announcing and spreading one’s opinions by 
a lusty fight or two was an ever new delight. 
Mr. Cole and a friend named Gillespie of the 
same caliber and tastes rode into the little 
town of Versailles on court day. Every- 
thing was propitious; they drank, played 
cards, and were merry. Late in the day 
they rode most amicably, side by side, out 
of Versailles, going home together. Unfor- 
tunately they had both cards and whiskey 
in their pockets and of the latter they par- 
took freely. They rode slowly and were 
benighted. Passing a dismantled iog cabin 
by the wayside, they determined to stop and 
rest, tied their horses, struck a light, and 
concluded to play ‘ High, low, jack and the 
game’ and take a little grog from time to 
time by way of refreshment, till the morning. 
As might have been expected they grew 
quarrelsome and abusive. It is a short step 
from words to blows. Gillespie struck at his 
friend Cole with a knife and killed him 
instantly. The sight of the blood and of 
the dead man, his friend from boyhood, 
sobered him fully and his sorrow and remorse 
Were indescribable. . . . Mr. Crittenden was 
employed to defend him. . . . Mr. Critten- 


den’s speech was pronounced a masterpiece 
of oratory. Almost the entire assembly 
were moved to sobs and tears. The attempt 
Was made to invalidate or set aside Gillespie’s 
testimony; he acknowledged the killing and 
his statement of the circumstances was the 
Single point in his favor. Mr. Crittenden’s 





reply to this effort on the part of the prose- 
cution is all I can recall of his speech. In 
fact I remember but he sentiment he 
expressed; the voice, the eloquent lip, it is 
impossible to portray. ‘Can any man in 
his senses with a throbbing heart in his 
bosom doubt this man’s testimony? No, 
gentlemen of the jury, the truth gushes from 
his burdened heart in that hour of agony as 
pure as the water from the rock when smitten 
by the hand of the prophet.’ The orator 
seemed inspired and his aspect and words 
carried conviction not only to the audience 
but to the jury as well, as was evidenced by 
the verdict of acquittal. Afterward he was 
heard to say of the case, ‘ Yes, I begged 
that man’s life of the jury.’’’ According to 
the law the man was guilty of manslaughter 
at least; but when the master hand had 
played upon the chords of human sympathy 
the jury could not find it in their hearts to 
convict. Gifted with the highest powers of 
eloquence and the possessor of as great and 
generous a heart as ever beat in a human 
breast, Crittenden easily impressed his own 
ardent and sympathetic views upon the 
minds and the hearts of his hearers. His 
eloquence was not a lot of stately imagery 
and rhetoric. It was a hot and glowing 
message direct from his heart. The words 
were but the echoes of his own generous 
impulses. Probably few more generous men 
than Crittenden ever lived. His mag- 
nanimity in the forgiveness of personal wrong 
was almost incredible. Take for instance 
his treatment of Francis Preston Blair. He 
and Blair had been friends through life until 
the *‘ bargain and intrigue ”’ days of the con- 
test between Jackson and Adams, when they 
differed and became separated. The polit- 
ical feeling ran very high in Kentucky and 
Blair and Crittenden were frequently opposed 
to each other, each making speeches to 
further his cause in and around Frankfort. 
Mr. Blair is thus quoted in substance in 
connection with that period: A few days 
before the election was to take place, an 
appointment was made for a political meet- 
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ing in the neighborhood. Mr Blair reached 
the ground first, and made a violent speech, 
in which he brought many charges agains: 
Crittenden’s political course, and abused 
him personally. He was greatly excited. 
Ashamed of his course toward his old friend, 
and afraid of the lashing he knew was in 
store for him, he had, during the tirade, 
been looking round anxiously for his oppo- 
nent, and found his flashing eye fixed steadily 
upon him. He closed his speech, and a 
rather cowardly impulse took possession of 
him to steal off and escape the scourging the 
mere anticipation of which weighed heavily 
upon him. He reached the outskirts of the 
crowd, when, hearing that voice, which 
always thrilled and, in a measure, controlled 
him, he turned back almost involuntarily 
and gave himself up to justice. As he 
found that he was not personally alluded to, 
he drew nearer and nearer with some feeling 
of security. Mr. Crittenden took up the 
charges with which he had been assailed, 
one by one, and refuted them; managed to 
cast, from time to time, a furtive glance 
upon his adversary, but did not call his 
name or allude to him. At first this rather 
pleased Blair; then, as he became convinced 
that “‘ John ”’ meant to pass him by silently, 
he was humiliated and ashamed. A few 
days afterwards Blair was seated in one of 
the Clerk's offices in Frankfort, when Mr. 
Crittenden entered; he advanced to Blair 
with outstretched hand and a kindly greet- 
ing : “ Well, Preston, how are you?”’ Blair, 
greatly embarrassed, stammered out a few 
words of salutation, and then, feeling that 
something must be said to break the silence, 
remarked, ‘‘ You had a son born in your 
house yesterday, Crittenden; what do 
you intend to call him?’ A cloud of mingled 
feelings passed over Crittenden’s expressive 
countenance. After a moment’s pause he 
said, ‘‘I have been thinking, Preston, of 
calling him by that name which you have 
been trying of late to dishonor.”’ ‘“‘ That,” 
with the kind and sorrowful glance which 
accompanied it, ‘‘ went straight to my 











heart,”’ said Mr. Blair, ‘‘ the fountain of my 
speech was dried up, and this was the only 


” 


reproach Mr. Crittenden ever made me 
Another story illustrating the same point 
was told by Judge S. S. Nicholas of Louis- 
ville. He said that at one time he had 
become so exasperated with Blair for t'e 
unjust aspersions he had cast on Crittend:n 
that he (Nicholas) resolved never again ‘o 
acknowledge him (Blair) as an acquaintan: «. 
Being in Washington about this time ‘e 
entered one of the departments to visit 
Crittenden. Several gentlemen were prvs- 
ent and among them Blair. True to his 
resolve the judge straightened up and pass 
Blair without speaking or even bowinz 
Crittenden greeted him warmly and then, 
with some little embarrassment, turned hin 
round quickly in front of Blair and sail, 
“* Here, Nicholas, here is our old friend Blair. 
I know you will be glad to see him.”” “‘ There 
was no resisting this,’ said the judge; ‘I 
could but speak to Blair. As Mr. Crittenden 
would not resent Blair’s conduct to himseif, 
I could not very consistently do so.” This 
trait won him the unfailing love of nearly 
everyone. He was the one man on whom 
all factions and enemies could unite. Men 
who hated each other fiercely united in 
loving Crittenden. But it must not be 
thought that he was lacking in courage to 
express his views or return the fire of an 
antagonist. He was always ready to do so, 
but nevertheless generally did it with such 
a heartfelt courtesy as to relieve anyone of 
the impression that he was actuated by 
malice or bitterness. Nature and art con- 
spired to make him a perfect gentleman. 
His name has become the synonym of 
courtesy and gentlemanly tact. Whenever 
borne away by the excitement of the moment 
or through a love of fun he had uninten- 
tionally hurt the feelings of anyone, he 
would always find a way to as publicly 
make reparation for the imagined wrong. 
On one occasion he had been retained to 
defend a young Southerner, a student of 
Transylvania University, who during 4 
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sudden brawl shot and killed a fellow stu- 
dent. Although the shooting was the result 
of folly (no previous bitterness having existed 
between the two) there was intense excite- 
ment in Lexington and the trial was removed 
to Versailles. An eccentric lawyer and 
rather prominent (not excellent) orator by 
the name of Major Flournoy volunteered his 
services to assist in the prosecution of the 
case. He was a solemnly comical figure as 
he carried out his part of the program. A 
wild confusion of waving arms,swaying body, 
an’ tottering legs, to the discordant shriek 
of « voice which disdained to articulate, was 
the general effect upon jury and spectators 
alice. He was a ranter, and in the excess 
of his fury he became merely noisy instead 
of either terrible or sublime. When he had 
ceased Crittenden arose calmly and after 
having passed his hand several times over 
his eyelids, as though still half asleep, spoke 
a few words as follows: “‘ Gentlemen of the 
jury, I have either slept and dreamed, or I 
have had a vivid waking dream, which I can 
scarcely dispel. I thought I had gone out 
on a whaling vessel; the winds and waves 
were high and the mighty waters were roaring 
around me, Suddenly the sailors cried out, 
‘All hands on deck; the whale is upon us; 
she blows.’ I looked, and there indeed was 
the monster of the deep; its tail was flying 
through the air and the surging waves, till 
We were enveloped in mist. I am stunned, 
confused, and your honor must grant me a 
few moments to recover my self-possession.”’ 

He then commenced his argument and 
in reply to the point urged by the prosecu- 
tion that the prisoner should be punished 
as an example in order to quell, in a meas- 
ure, the lawlessness then all too prevalent, 
he said, ‘‘ The counsel against the prisoner 
demands an example. Yes, I agree with 
my stern and learned friend, we should 
make examples, from time to time, even 
among the young and thoughtless, to check 
the heat of youthful blood and the violence 
of ungoverned passion; but, my countrymen, 
let us take that example from among our 





own people, and not seize upon the youthful 
stranger, who came confidingly among us, 
to profit by the advantage of our literary 
institutions, to learn to be a man in the 
best and highest sense, honest and capable 
and cultivated. We have, I am grieved 
to say. frequent opportunities to make 
examples of our own sons in our own 
borders. Let us do this, then, when the 
occasion offers, but let us send this broken- 
hearted, trembling mother ”’ (pointing to the 
prisoner’s mother who was present) ‘‘ and 
her dear loved son back to their home in 
peace. He has been overtaken in a great 
crime, but an acquittal, in consideration 
of his youth and other extenuating cir- 
cumstances, will be honorable to our great 
state, and do no damage to the laws.”’ 
After a few moments of deliberation the 
jury returned a verdict of not guilty. 
When Crittenden left the court room he 
observed Major Flournoy perched on the 
town pump, thoroughly enraged, and 
denouncing him in no uncertain terms to a 
crowd of amused listeners. Approaching 
silently Crittenden laid his hand on the 
shoulder of the irate orator and said, ‘‘ How 
are you, old whale? I know you are dry 
after all that blowing; come and take a 
drink.’’ His voice and manner softened the 
heart: of the Major and clambering down 
from his platform he walked away arm in 
arm with the man he had been so strenuously 
denouncing, to settle their differences over 
a bowl of punch. 

During the period of his retirement 
from the arena of national politics — 
between the years'1819 and 1835 —he was 
engaged almost exclusively in the practice 
of his profession and during that period 
there was hardly a case of importance carried 
before the Court of Appeals at Frankfort 
in which he did not appear as counsel 
for one side or the other. A tabulation 
of the reported cases of the court shows 
that from January, 1829, to November, 1831 
there were 1103 cases heard before the 
court and Crittenden appeared in 254 of 
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those. In many of the cases no counsel 
were named, so that Crittenden had even a 
larger percentage of the contested cases 
than the above figures would indicate. 
At this time too the bar of the state was 
singularly able, numbering among its old 
members Clay, Bledsoe, Rowan, Hardin, 
Chapeye, Caperton, Guthrie, Wickliffe, 
Denny, and others of equal renown, which 
makes the feat all the more surprising. 
He was moreover engaged in many trial 
cases in which he was attended by uniform 
and brilliant success. In 1827 he was 
appointed District Attorney of the United 
States for Kentucky by President Adams, 
and in 1829 the same President nominated 
him to succeed Judge Trimble in the Supreme 
Court of the United States. A partisan 
Senate refused to act on it, however, and 
the nomination was never confirmed. 
About this time he was engaged as counsel 
together with Clay to defend Charles 
Wickliffe on a charge of murder. The 
killing had been brought about entirely 
by politics and this made Clay’s interest 
the more intense, as the father of Wickliffe 
was one of his staunchest friends. The 
speech of Crittenden was great, but accord- 
ing to the popular voice Clay was the hero 
of the occasion, the ‘“ Old Sage’’ being at 
his best. An acquittal was the result. 
It is a pity that these speeches were not 
preserved, as their effect was electrical, and 
in all probability they embodied more of 
the persuasive eloquence of which Crittenden 
and Clay were capable than do their more 
formal addresses in Congress and before 
popular assemblies. 

On one occasion he defended a man by 
the name of Goins, who was charged with 
murder. There had for some time been 
bitter feeling between the prisoner and the 
man he had killed and each day saw the 
bitterness increased until Goins heard that 
his life was threatened. This put him on 
the alert and thenceforward he found 
himself constantly dogged. Whenever he 
turned a corner there stood his enemy. 





Coming out of his house very early one 
morning he beheld the tormentor standing 
on the opposite side of the street. Thor- 
oughly enraged he seized a cudgel and 


running the man down literally beat him 
to death. The defense relied upon was 
that a man had not only the right. to live 
but to be happy, and in his address to *he 


jury Crittenden pictured the unuttera’ le 
horrors and torments to which the priso:er 
had been exposed. ‘ There had been no 
moment day or night free from the ap) e- 
hension of sudden and violent death. le 
could not enter his own home at nivht 
without finding this, his enemy, skulk ng 
around the corner; he could not leave is 
wife and child, with the sunrise, to go to is 
daily work,without seeing this terror be! 
his door, Was it any wonder that he lad 
been driven to frenzy and to a deed of 
blood by such a life?’ The public feeling 
was at first strongly against Goins, but 
when his mental agonies had been pictured 
by the master hand of Crittenden a revul- 
sion of feeling took place and he was 
acquitted with public approval. In 1842 
he was associated as principal counsel with 
the wonderful ‘“‘Tom’”’ Marshall (whom 
many competent critics consider as the 
greatest of American orators) in the defense 
of Monroe Edwards in New York City. 
Both Marshall and Crittenden being “ out- 
siders’’ it was deemed best to engage the 
services of some of the members of the 
New York bar as well, and among those 
so engaged was Wm. M. Evarts, then at 
the outset of his great career. In after life 
he met Mrs. Coleman, the daughter of 
Crittenden, in Washington, and being told 
of her plan to write a biography of her 
father he encouraged her in the work, and 
speaking of the Monroe Edwards trial 
he said: ‘‘Mrs. Coleman, I shall never 
forget that trial in connection with your 
father. I was a young man on the thresh- 
old of my professional career, and your 
father’s reputation was firmly and widely 
established as a lawyer and a statesman. 
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His cordial manner throughout the trial is 
most gratefully remembered by me, and 
at its close he asked me to take a walk 
with him. During the walk he took a 
slight review of the trial, complimented 
me upon my course during its progress and 
the ability he was pleased to think I had 
manifested, and in conclusion, grasping my 
hand with warmth, he said, ‘ Allow me to 
congratulate and encourage you on the 
course of life you have adopted. I assure 
you that the highest honors of the profes- 
sion are within your grasp, and with per- 
severance you may expect to attain them.’ 
Those words from Mr. Crittenden would 
have gratified the pride of any young 
lawyer and given him new strength for 
the struggle of his profession. I can 
truly say they have been of the greatest 
value to me through life. When I came 
to Washington to take part in the defense 
of President Johnson, the associations of 
the Senate Chamber recalled the memory 
of vour father’s words and renewed my 
gratitude for his generous encouragement 
of my early hopes.” 

Crittenden was appointed Attorney-Gen- 
eral of the United States by Harrison, but 
as he was one of the foremost statesmen 
and politicians of his day it can hardly be 
told whether the appointment was a compli- 
ment to his legal ability or a bid for his 
political influence. But nevertheless, after 
his resignation, he took part in many of the 
most important cases of the time, among 
them being the celebrated libel suit against 
Governor Thomas of Maryland, in which 
he was one of counsel for plaintiff. The 
case was eventually compromised. In the 
Supreme Court he appeared frequently and 
With great brilliancy and success. In a 
running debate with Crittenden in the 
Senate once Seward paid him the following 
compliment: ‘‘ The honorable gentleman 
from Kentucky is the last man I would 
attempt to disparage as a lawyer. I con- 
sider him at the head of his profession.” 

In 1854 he volunteered his services in 





the defense of Matt Ward, a son of one of 
his lifelong friends. This was one of the 
greatest and most intensely interesting 
murder trials ever held in the United States. 
The accused was a young married man, an 
author of some genius and a man of hitherto 
irreproachable reputation. The dead man, 
Mr. Butler, was a highly beloved and 
respected teacher of Louisville. He and 
Matt had -been friends up until the very 
moment almost of the killing. Mr. Butler 
had chastised a younger brother of Matt 
and in addition had called him a liar in the 
presence of the entire school. The next 
day Matt went to the school and demanded 
an explanation, which was refused. Matt 
then said, ‘‘ Then, sir, I think that you are 
a scoundrel and a coward.”’ Butler resented 
this warmly and being a much larger man 
than Ward soon forced him back against 
the wall with the evident intention of 
chastising him for the insult. At this 
juncture Ward drew a small pistol and 
fired, fatally wounding Butler. The testi- 
mony of the school children was conflicting, 
but at best the case was very unfavorable 
to Ward. The prosecution was represented 
by Allen, Gibson, and Carpenter, the latter 
being a man of great but somber genius and 
a prosecutor of terrific power. The defense 
was conducted by Nat Wolfe, the great 
Louisville lawyer, Gov. John Helm, ‘‘ Tom ”’ 
Marshall, and Crittenden. What an array 
of genius! And what a demand for genius! 
Carpenter spoke eight hours for the prose- 
cution, and it was mainly against his power- 
ful plea that the thunders of the defense 
were aimed. When Carpenter had con- 
cluded the audience felt that Ward’s doom 
was sealed. Marshall followed and in thril- 
ling words and with irresistible eloquence 
swept away the effect of Carpenter’s speech 
and carried the audience with him. What 
a power has genius to calm or to sway 
the passions! Wolfe and Helm as well as 
Allen and Gibson made brilliant speeches. 
Crittenden’s speech is the best he ever 
made. His powers of persuasion were never 
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perhaps as fully taxed and certainly never 
as eloquently displayed. And then, too, 
the thrilling words were supplemented and 
given added force by the flashing eye 
and the consummate action of the orator. 
Though a finished actor, he was natural — 
he felt all that he acted. In the outset he 
complimented the jury and congratulated 
them that they lived in a country where 
the right of trial by jury was-in vogue, 
mentioned the fierce struggles to obtain 
this right, and then discussed it in the 
following felicitous manner: ‘“ You may 
wonder why it is they have been thus 
solicitous to preserve this right of trial by 
jury. You may inquire why they have 
not rather left it to the courts to try men 
who are charged with crime. The judges 
on the bench are usually able and honest 
men — men of superior wisdom to those 
who ordinarily compose a jury; men of 
greater knowledge of law, and men of 
undoubted integrity. 

“It is not from any distrust of the 
judges, or fears that they might be- swayed 
improperly, that this right has been pre- 
served, but from a deeper and wiser motive. 
It is not because the people are equally 
learned with them but because they are 
less learned. It is because the law desires 
no man to be molested in his life or 
liberty until the popular sanction has 
been given to his sentence, and’ his 
cause pronounced upon by a jury of his 
peers. The court is expected to render all 
necessary assistance in stating the law; but 
his cause, in passing through the minds and 
hearts of his equals who are trying it, will 
be divested of all nice technicalities and 
subtle analogies, and decided on its simple 
merits, and according to the dictates of 
reason. The life of a man should be taken 
on no other judgment. You may lay 
down the law like a problem in Euclid; you 
may take one fact here and another there; 
connect this principle and that proposition, 
and then from one to the other reason 
plausibly and even logically that a man 





should receive sentence of death. But it 
was to avoid all this that this glorious rigiit 
was kept inviolate. It was to bring the 
accused face to face with his accusers and 
to suffer only a jury of his equals, with their 
warm hearts and honest minds, to pronounce 
upon a cause involving his life or his libert) .” 

He then proceeded to comment brie ly 
on the evidence, showing the inconsistenc es 
and unreliable character of the testimony 
given by the frightened schoolboys wo 
alone had witnessed the tragedy; intimat:d 
that they had been instructed, and having 
finished the discussion of the facts conside>:d 
the law applicable to the case. In reply to 
some of Carpenter’s bitter attacks ie 
delivered this sublime plea for justice tem- 
pered with mercy: ‘“‘ He would have you 
tell the judge of the quick and the dead, 
when you stand at his tribunal, how man- 
fully you performed your duty by sending 
your fellow-man to the gallows. He appre- 
hends that it will go a great way to insur 
your acquittal there and your entrance to 
the regions of eternal bliss, if you are able to 
state that you regarded no extenuating 
plea — took no cognizance of the passions 
and infirmities of our common nature — 
showed no mercy, but sternly pronounced his 
irrevocable doom. I understand that it 
would be more likely to send you in a con- 
trary direction. I understand that a lack 
of all compassion during life will hardly be 
a recommendation there. I understand that 
your own plea will then be for mercy; none, 
We are taught, can find salvation without 
it, —none can be saved on their merits. 
But according to Mr. Carpenter’s idea, you 
are to rely there, not upon that mercy 
for which we all hope, but on your own 
merits in convicting Matt Ward. Don’t 
you think the gentleman rather failed in the 
argumentative portion of his point? It 
seems to me he would have done better to 
take you somewhere else for trial. 

‘‘T have heard or read a story from one of 
those transcendental German writers, which 
tells us that when the Almighty designed to 
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create man, the various angels of his attri- 
butes came in their order before him and 


spoke of his purpose. Truth said: ‘ Create 
him not, Father. He will deny the right, 
deny his obligations to thee, and deny the 
sacred and inviolate truth; therefore create 
him not.’ Justice said: ‘Create him not, 
Father. He will fill the world with injustice 
and wrong, he will desecrate thy holy temple, 
do deeds of violence and of blood, and in the 
very first generation he will wantonly slay 
his brother; therefore create him not.’ But 
gentle Mercy knelt by the throne and whis- 
pered: ‘Create him, Father. I will be with 
him in all his wanderings, I will follow his 
wayward steps, and by the lessons he shall 
learn from the experience of his own errors, 
I will bring him back to thee.’ ‘ And 
thus,’ concludes the writer, ‘learn, O man, 
mercy to thy fellow-man, if thou wouldst 
bring him back to thee and to God.’ ”’ 

The latter portion of this passage has been 
the object of universal praise and admiration 
as indeed it deserves. This was not, however, 
the first time that Crittenden had used the 
image, as it had been credited to him in the 
papers of the country many years before. 
However, we may well congratulate ourselves 
that it was embodied in one of his reported 
speeches together with other beautiful 
thoughts instead of being preserved only in 
a fragmentary form. Later he pictured to 
the jury the effects upon themselves of their 
verdict in this manner: ‘‘ Yes, you are to 
decide, and as I leave the case with you I 
implore you to consider it well and merci- 
fully before you pronounce a verdict of 
guilty, —a verdict which is to cut asunder 
all the tender cords that bind heart to heart, 
and to consign this young man, in the flower 
of his days and in the midst of his hopes, to 
shame and to death. Such a verdict must 
often come up in your recollections — must 
live forever in your minds, 

‘ And in after days, when the wild voice of 


clamor that now fills the air is hushed — 


when memory shall review this busy scene, 
Should her accusing voice tell you you 





have dealt hardly with a brother's life — 
that you have sent him to death, when you 
have a doubt whether it is not your duty to 
restore him to life, — oh, what a moment 
that must be — how like a cancer will that 
remembrance prey upon your hearts! 

‘‘But if,on the other hand, having rendered 
a contrary verdict, you feel that there should 
have been a conviction, that sentiment 
will be easily satisfied; you will say, ‘If I 
erred, it was on the side of mercy ; thank God, 
I incurred no hazard by condemning a man 
I thought innocent.’ How different the 
memory from that which may come in any 
calm moment, by day or by night, knocking 
at the door of your hearts and reminding you 
that in a case where you were doubtful, by 
your verdict you sent an innocent man to 
disgrace and to death. . . . There is another 
consideration of which we should not be 
unmindful. We are all conscious of the 
infirmities of our nature — we are all subject 
to them. The law makes,an allowance for 
such infirmities. The Author of our being 
has been pleased to fashion us out of great 
and mighty elements, which make us but a 
little lower than the angels; but He has min- 
gled in our composition weakness and _ pas- 
sions. Will He punish us for frailties which 
nature has stamped upon us or for their 
necessary results? The difference between 
these and acts that proceed from a wicked 
and malignant heart is founded on eternal 
justice; and in the words of the Psalmist, 
‘He knoweth our frame; He remembereth 
that we are dust.’ Shall not the rule He has 
established be good enough for us to judge 
by? 

“Gentlemen, the case is closed. Again I 
ask you to consider it well before you pro- 
nounce a verdict which shall consign this 
prisoner to a grave of ignominy and dishonor, 
These are no idle words you have heard so 
often. This is your fellow-citizen — a youth 
of promise — the rose of his family — the 
possessor of all kind and virtuous and manly 
qualities. It is the blood of a Kentuckian 
you are called upon to shed. The blood that 








394 


THE GREEN 


BAG 





flows in his veins has come down from those 
noble pioneers who laid the foundations for 
the greatness and glory of our state; it is the 
blood of a race who have never spared it 
when demanded by their country’s cause. 
It is his fate you are to decide. I excite no 
poor unmanly sympathy —I appeal to no 
low, groveling spirit. He is a man — you 
are men —and I only ask that sympathy 
which man can give to man. I will not 
detain you longer. But you know, and it is 
right you should know, the terrible suspense 
in which some of these hearts must beat 
during your absence. It is proper for you 
to consider this, for, in such a case, all the 
feelings of the mind and heart should sit in 
counsel together. Your duty is yet to be 
done; perform it as you are ready to answer 
for it, here and hereafter. Perform it 
calmly and dispassionately, remembering 
that vengeance can give no satisfaction to 
any human being. But if you exercise it in 
this case, it will spread black midnight and 
despair over many aching hearts. May 
the God of all mercy be with you in your 
deliberations, assist you in the performance 
of your duty, and teach you to judge your 





fellow-being as you hope to be judg 
hereafter.”’ 


This was the last great case in whic! 


d 


Crittenden appeared, his duties as a senatur, 


etc., consuming all of his time. As 

orator he isin the sameclass withthe great: 
our country has produced —the peer 
them all. 
the same category 
Webster, Clay, Pinkney, Choate, 
and Wirt. He lived on excellent terms w 


all the great men of his time, never envyin: 
them their laurels and always rejoicing ; 
He died on the 26th of Ju'y 
1863, after having been in declining heait 
for six months or more, leaving behind hit 


their success. 


the glorious memory of a life hallowed by 


that is noble and inspiring; of a life devote 
to justice, to mercy, and to the more cur 


secrated offices of a patriot and statesm 


On his monument, erected by the Legislatur 


of an admiring state, are carved some wo: 
indicative of his character — some of 
last he ever uttered: 
““MAY ALL THE ENDS THEY AIM AT BE THEI! 
COUNTRY’S, THEIR GOD’S, AND TRUTH’S.” 


LEXINGTON, Ky., July, 1908. 


THE DOCTOR 


By Harry RANDOLPH BLYTHE 


He took them all: — the hopeless, 
The bankrupt and the bruised; 
A case that needed crutches 

He never once refused. 


He nursed them, propped them, petted, 
Then gave them each a wrench, 

And took them up undaunted 

Before the big full Bench. 





And many did he rescue 

That else had known the grave, 
So crafty was his cunning, 

So great his might to save. 


But O, the sin, the pity! 
He lives in want and woe, 
And only dreams of getting 
The fees his clients owe. 


CAMBRIDGE, Mass., July, 1908. 
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LAW AND LAWYERS OF DICKENS 


By H. Geratp CHAPIN 


YO frequently have novelist and play- 
S wright utilized the court room as a 
background for the most dramatic of their 
situations that its effect, one might think, 
should have been lost or blunted long ago. 
But so far from this proving true, the trial 
scene still remains the most effective of 
climaxes. When one of the dramatis per- 
sonae appears before a jury, a narrative of 
his further acts is destined to bear close 
resemblance to an epilogue. Unless the 
writer subsequently reaches a point where 
his previous effort is completely dwarfed, 
the work is apt to develop into a series of 
anti-climaxes. For which reason, novelists 
take notice, it is better to run no risk and 
prepare to write finis in as short a time as 
may be after the verdict has been rendered — 
unless as Dickens has done in his Tale of 
Two Cities and Pickwick Papers later on you 
overshadow your earlier scenes. 

If we reflect upon the classics of English 
fiction, it will be found I think, that when a 
trial is pictured at any length, it furnishes 
the book’s chief claim to recollection. 
Take as illustrative, Scott’s Heart of Mid- 
Lothian and Peveril of the Peak, Bulwer 
Lytton’s Paul Clifford and Eugene Aram, 
George Eliot’s Adam Bede and Samuel 
Warren’s Ten Thousand a Year. Also’sev- 
eral of the works of Charles Reade. 

Now to go a step further. Select any of 
the foregoing and institute a comparison 
with what are probably the best of the 
many court room scenes in Dickens, namely 
the trial of Charles Darnay and of Bardell v. 
Pickwick. On the one side, we have a his- 
tory of facts sufficiently interesting by itself, 
but almost stich a recital as might appear 
in the columns of any newspaper of the 
better class. Without. the interest which 
the author has already excited in his char- 
acters, the situation would fail. This in- 
terest being sufficient to sustain the reader’s 





attention, the dramatic power of the scene 
asserts itself. Without it, a more or less 
verbatim report from Howell’s State Trials 
will exercise a stronger appeal. But the 
court scenes in Dickens stand alone, bor- 
rowing no strength from the plot, though 
in venturing the opinion that as an author, 
he occupies in this respect a plane apart, I 
speak subject to correction and with due 
reservation and exception in favor of Ho! 
land’s Sevenoakes and Gray’s Last Sentence. 
Each participant is a living, breathing per- 
sonality, not a figure painted upon a back- 
ground to lend color or a manikin stationed 
with others around a sentient figure. Star- 
leigh, Buzfuz, Skimpin, Snubbin, Phunky, 
Perker, Dodson, Fogg and Pell are each 
and-singly alone. Judges, parties, witnesses 
are distinct beings, even down to the third 
usher who on the summoning of Elizabeth 
Cluppins ‘‘rushed in a breathless state into 
King Street and screamed for Elizabeth 
Muffins until he was hoarse.” 

Another point worth noting is that al- 
though Dickens always strongly inclined 
towards sentimentalism, there is practically 
no evidence of this tendency when describ- 
ing court procedure. We are not told in 
just so many words, how Amicus Curiae Esq. 
arose and began his plea for the life of Four- 
eyed Sam in a low and trembling voice, 
gaining in strength as he proceeded; how 
the faces of the jury, at first indifferent, 
began to show a dawning interest which 
increased to sympathy, until at the eloquent 
reference to the prisoner’s aged mother the 
tears coursed down their seamed and 
weather-beaten countenances; and so forth, 
and so forth,and soon. It’s the easiest thing 
in the world to reel off about five hundred 
words of it. Sometimes this particular brand 
of flapdoodle is inflicted because the writer is 
a layman and in these days of machine made 
books, doesn’t care to bother about equip- 
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ping himself with information sufficient for 
a bill of particulars. Sometimes as in the 
case of one of our modern lawyer-novelists, 
he seemingly lacks a sense of perspective. 
In either event, the result is a nauseating 
blur. 

But Dickens although a sentimentalist as 
already observed, if ever there was one, 
chooses his tone well. He may prefer satire 
or denunciation. He is never maudlin. 
Furthermore, each detail receives attention 
in proportion to its importance viewed 
from a literary standpoint — no more. One 
of the best bits of satire is reserved for Mr. 
Justice Stareleigh who 
“summed up in the old-established and 
most approved form. He read as much of 
his notes to the jury as he could decipher 
on so short a notice, and made running com- 
ments on the evidence as he went along. If 
Mrs. Bardell was right, it was perfectly 
clear Mr. Pickwick was wrong, and if they 
thought the evidence of Mrs. Cluppins 
worthy of credence they would believe it 
and if they didn’t why they wouldn’t. If 
they were satisfied that a breach of promise 
of marriage had been committed, they 
would find for the plaintiff with such dam- 
ages as they thought proper; and if on the 
other hand it appeared to them that no 
promise of marriage had ever been given 
they would find for the defendant with no 
damages at all.” 


If any reader doubt whether Justice Stare- 
leigh is still with us, let him visit a few of 
the trial terms of our Supreme Court and 
he will there behold one or two of his in- 
carnations. It has been said that cross 
examination is an exceedingly dangerous 
thing in that it bears quite a startling re- 
semblance to pulling a tiger out of his den. 
You may get him, but the chances are that 
he will get you. I hope to see the day 
when every law school will have in its cur- 
riculum a course on how to conduct a case 
and if the instructor knows his business, 
he will request the students to pay particu- 
lar attention to the result of Mr. Phunky’s 
attempt on Mr. Winkle which illustrates the 
result of going far with a too-willing witness. 














Quite different is the trial of Darnay. 


““Mr. Cruncher had by this time taken 
quite a lunch of rust off his fingers in his 
following of the evidence. He had now to 
attend while Mr. Stryver fitted the prison- 
er’s case on the jury like a compact suit of 
clothes, showing how the patriot _ Barsa:| 
was a hired spy and traitor, an unblushing 
trafficker in blood and one of the greatest 
scoundrels upon earth since accursed Judas 
— which he certainly did look rather like. 
How the virtuous servant Cly was his friend 
and partner and was worthy to be; how 
the watchful eyes of those forgers and false 
swearers had rested on the prisoner as a 
victim, because some family affairs in France, 
he being of French extraction, did require 
his making those passages across the Chan- 
nel— though what those affairs were, a 
consideration for others who were near and 
dear to him forbade him, even for his life, 
to disclose. How the evidence that had 
been warped and wrested from the young 
lady whose anguish in giving it they had 
witnessed, came to nothing, involving the 
mere little gallantries and politenesses likely 
to pass between any young gentleman and 
lady so thrown together — with the excep- 
tion of that reference to George Washing- 
ton which was altogether too extravagant 
and impossible to be regarded in any other 
light than as a monstrous joke. How it 
would be a weakness in the government to 
break down in this attempt to practice for 
popularity on the lowest national antipa- 
thies and fears, and therefore Mr. Attorney- 
General had made the most of it, how 
nevertheless it rested upon nothing save 
that vile and infamous character of evi- 
dence too often disfiguring such cases and 
of which the state trials of this country are 
full. But there My Lord interposed (with 
as grave a face as if it had not been true) 
saying that he could not sit upon that 
bench and suffer those allusions.” 

“Mr. Stryver then called his few wit- 
nesses and Mr. Cruncher had next to attend 
while Mr. Attorney-General turned the 
whole suit of clothes Mr. Stryver had fitted 
on the jury inside out, showing how Barsad 
and Cly were even a hundred times better 
than he had thought them, and the pris- 
oner a hundred times worse. Lastly came 
My Lord himself, turning the suit of clothes 
now inside out, now outside in, but on the 
whole decidedly trimming and shaping them 
into grave-clothes for the prisoner.” 
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Note the touches of the master’s hand — 
the simile of the grave clothes, Barsad’s 
resemblance to Judas, the resentment of 
the judge at-counsel’s allusions to the dis- 
graceful testimony introduced in state trials. 
Contrast the foregoing with Doe ex dem Tit- 
mouse v. Jolter, in Ten Thousand a Year. 
Observe how lifeless the latter appears by 
comparison though the work of an experi- 
enced lawyer, who took pains to explain 
every technicality as he went along. 

Oliver Twist also contains a trial scene, 
this time written from the standpoint of 
the prisoner. ‘From the rail before the 
dock away into the sharpest angle of the 
smallest corner in the galleries, all eyes 
were fixed upon one man —the Jew. Be- 
fore him and behind; above, below, on the 
right and on the left; he seemed to stand 
surrounded by a firmament, all bright with 
gleaming eyes.”’ It is worth noting the 
similarity to the paragraph which tells how 
the breath of the crowd rolled in waves 
towards Darnay. 

Dicken’s experience as a clerk with the 
Solicitor, Mr. Edward Blackmore of Gray’s 
Inn was so brief, extending as it did only 
from May, 1827, to November 1828, that 
it seems almost incredible that his intimate 
knowledge of the inner workings of the 
courts could have been acquired during that 
time. He was then but fifteen years of age, 
yet Mr. Blackmore has said “several inci- 
dents took place in the office of which he 
must have been a keen observer as I recog- 
nize some of them in his Pickwick and 
Nickelby; and I am much mistaken if some 
of his characters had not their originals in 
persons I well remember.” 

His modest salary of thirteen shilling and 
sixpence, afterwards increased to fifteen 
shillings per week, indicates the position 
which he held and (to borrow the language 
of his biographer, Forster) ‘‘we have but to 
turn to the passage in Pickwick which de- 
scribes the several grades of attorney’s clerk 
to understand it more clearly. He was 
very far below the articled clerk, who had 
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paid a premium and is attorney in perspec- 
tive. He was not so high as the salaried 
clerk, with nearly the whole of his weekly 
thirty shillings spent on his personal pleas- 
ures. He was not even on the level with 
his middle-aged copying clerk, always needy 
and uniformly shabby. He was simply 
among, however his own nature may have 
lifted him above, the ‘‘office lads in their 
first surtouts, who feel a befitting contempt 
for boys at day-schools, club as they go 
home at night for saveloys and porter and 
think there’s nothing like life.”’ 
Nevertheless, and so far as I can recollect, 
with the exception of Nicholas Nickelby, 
Dombey and Son and Hard Times there is 
not a single one of his novels which lacks 
what might might be termed legal atmos- 
phere or in which at least one lawyer is not 
numbered among the characters. The role 
may be a very minor one as in Martin Chuz- 
zlewit where we have the mysterious Mr. 
Fipps of Austin Friars who it will be remem- 
bered ‘‘turned out to be the jolliest old dog 
that ever did violence to his convivial sen- 
timents by shutting himself up in a dark 
office.” On the other hand the lawyer may 
play as important a part as does Mr. Tul- 
kinghorn. In Oliver Twist and Pickwick 
Papers, the magistrate is satirized, in 
Bleak House the Lord Chancellor. In David 
Copperfield, Pickwick Papers and Little Dor- 
rit the debtor’s prison is portrayed, in 
Great Expectations and Barnaby Rudge New- 
gate, in The Tale of Two Cities The Old 
Bailey, in Pickwick Papers the Common 
Pleas, in David Copperfield Doctors Com- 
mons and in Bleak House (the lawyer's 
novel par excellance) the Court of Chancery. 
The latter contains in almost every chapter 
some reference to that august tribunal, and 
constitutes one of the most terrific indict- 
ments of abuses to be found in the English 
language. What reader, be he lawyer or lay- 
man can forget that magnificent peroration? 
“This is the Court of Chancery; which 
has its decaying houses and its blighted 
lands in every shire; which has its worn 
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out lunatic in every mad-house and its 
dead in every church yard, which has its 
ruined suitor, with his slipshod heels and 
threadbare dress, borrowing and begging 
through the round of every man’s acquain- 


tance, which gives to moneyed might the 


means abundantly of wearying out the 
right; which so exhausts finances, patience, 
courage, hope; so overthrows the brain and 
breaks the heart: that there is not an hon- 
orable man among its practitioners who 
would not give — who does not often give 
the warning “suffer any wrong that can be 
done you rather than come here.” 

But an entire article could be written of 
the courts of Dickens as distinguished from 
his lawyers. On the whole he has displayed 
no particular leniency in dealing with mem- 
bers of the profession, save possibly in the 
case of Mortimer Lightwood and Sydney 
Carton and we may query how far the latter 
should be considered as an exception. It 
has been claimed for Stryver’s jackall that 
he is the noblest character in fiction. Be 
that as it may, his legal career certainly 
cannot be held up as a model to the rising 


generation. Even Perker would have ap- 
peared in better light had he reiterated less 
frequently and fervently his admiration for 
the shyster practices of Mrs. Bardell’s 
solicitors. 

In Stryver “stout, loud, red, bluff, and 


” 


free from any drawback of delicacy,’’ who 
‘*had a pushing way of shouldering himself 
morally and physically into companies and 
conversations that augured well for his 
shouldering himself up in life,”’ we have 
the practitioner at the criminal bar drawn 
to the life. Paralleled with Stryver is Jag- 
gers in Great Expectations, a portrait perhaps 
better drawn. In the days when Dickens 
wrote it was a cardinal rule to spare no 
pains in describing the persons and person- 
alities of the characters. Whether this is a 
better plan than to require the reader to 
draw his own inference from their acts I 
leave it to critics to judge. Painting in the 
detail, at least does not leave us in the 
uncertainty often painful, provoked by the 
impressionist. Thus the features of Jag- 





gers are itemized. ‘‘He was prematurely 


bald on the top of his head, with bushy 


black eyebrows that wouldn’t lie down but 
stood up bristling. His eyes were set v: ry 
deep in his head and were disagreeal)ly 
sharp and suspicious. He had a large watch 
chain and strong black dots where his beard 
and whiskers would have been if he had 
let them.” This massive chain which 
London thief would dare to take, comple*e 
a portrait not unlike that of the sen 
member of the late firm of Howe and Hu 
mel. And speaking of Jaggers brings | 
Wemmick whose mouth was like a slit i 
a post-office and whose predeliction was 
portable property, chiefly mourning rinys 
therein somewhat resembling the sez ior 
member of that eminent firm Quirk, Gam- 
mon & Snap; the Wemmick of Walworth 
and of the city, whose marriage to Miss 
Skiffins is one of the most delightfully 
sketched scenes in the book. 

If prominence has seemingly been given 
to the criminal branch of the profession in 
two of the novels already referred to, the 
Sage of Gadshill more than makes gvod 
any deficiency when we come to Blak 
House.. Here appear Messrs. Kenge and 
Carboy, Mr. Tangle and his “eighteen 
learned friends each armed with a little 
summary of eighteen hundred sheets ”’ who 
bobbed up “like eighteen hammers on a 
pianoforte”’ and then dropped into obscur- 
ity, Mr. Vholes, he of the aged father in the 
Vale of Taunton and last but chief of all 
the great Mr. Tulkinghorn, ‘‘an oyster of 
the old school whom nobody can open.”’ 

In Lincoln’s Inn he lived, ‘“‘a large house 
formerly a house of state ... let off in 
sets of chambers now, and in these shrunken 
fragments of its greatness lawyers He like 
maggots in nuts.”’ Not a very flattering 
comparison certainly. Later on there is 
presented the picture of Allegory ‘in 
Roman helmet and celestial linen’’ pointing 
to the lifeless form. 

In Pickwick Papers are lawyers of a radi- 
cally different type. First and foremost 
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comes the celebrated Sergeant Buzfuz whose 
opening address it is safe to say will con- 
tinue to serve as a model for future genera- 
tions of advocates. 


‘He began by saying that never in the 
whole course of his professional career — 
never from the very first moment of his 
applying himself to the study and practice 
of the law, had he approached a case with 
feclings of such deep emotion, or with such 
a heavy sense of the responsibility imposed 
upon him, a responsibility he would say 
which he never could have supported were 
he not buoyed up and sustained by a con- 
viction so strong that it amounted to posi- 
tive certainty, that the cause of truth and 
justice or in other words the cause of his 
much injured and most oppressed client 
must prevail with the highminded and in- 
telligent dozen of men whom he now. saw 
in the box before him. 

‘Counsel always begin in this way, be- 
cause it puts the jury on the very best 
terms with themselves and makes them 
think what sharp fellows they must be. 
A visible effect was produced immediately, 
several jurymen beginning to take volu- 
minous notes with the utmost eagerness.” 


Coupled with the mighty sergeant comes 
Mr. Skimpkin, while for the defendant 
appears the great Sergeant Snubbin (we 
remember his abstracted demeanor during 
Mr. Pickwick’s call) and Mr. Phunkey. 
Poor Phunkey the infant barrister of but 
eight years standing, overwhelmed by the 
thought that at last his chance had come. 
What member of the bar who recalls his 
early days of practice can escape a thrill of 
sympathy for him when Justice Stareleigh 
pleasantly remarks ‘‘I never had the pleas- 
ure of hearing the gentleman’s name _ be- 
fore.” Then comes Mr. Perker and those 
strong upholders of the contingent fee, 
Messrs. Dodson and Fogg. - Also in Pick- 
wick is fat, flabby Mr. Solomon Pell ‘‘in a 
surtout which looked green qne minute and 
brown the next; with a velvet collar of 
the same chameleon tint’’ — friend of the 
Lord Chancellor, who ‘‘damns his-self in 
confidence.”’ 

But among the whole quiver-full of pol- 





ished shafts which Dickens discharges he 
seeks no mark when he describes the selec- 
tion of the jury. The first twelve men 
called seem to have been taken despite the 
protests of the chemist whose boy saw no 
difference between Epsom salts and oxalic 
acid, syrup of senna and laudanum. Had 
he only lived in the 20th century, how he 
would have revelled in the spectacle of 
three weeks consumed in the process of 
securing twelve men who had not dis-_ 
cussed, formed an opinion or even heard 
of a case with which the Russian Jew 
landed twenty-four hours before was con- 
versant. 

In David Copperfield are the lovable but 
weak Mr. Wickfield and the ‘‘ umble ” Uriah, 
the majestic Mr. Spenlow and the mythical 
Mr. Jorkins. Here is Doctors Commons — 
a parallel to the Court of Chancery. (By 
the way, Dickens was in considerable doubt 
whether to make David a Proctor or a 
banker. Think what his readers would 
have missed had he chosen the latter). 
And speaking of Spenlow brings up his 
defense of the Prerogative Office. What 
was it after all, he asks, but a question of 
feeling. If the public felt that their wills 
were in safe keeping and took it for granted 
that the office was not to be made better, 
who was the worse for it? Nobody. Who 
was the better for it? All the sinecurists. 
Very well, then the good predominated. 

The law as administered in Doctors Com- 
mons is made the subject of one of Boz’s 
shorter sketches. A half obsolete statute 
of one of the Edwards forbade ‘‘ brawling”’ 
and ‘‘smiting’’ in any church or vestry 
adjacent thereto and we are told how Thomas 
Sludberry, the defendant, as it appeared by 
some eight and twenty affidavits had used 
the words ‘“‘you be blowed”’ in the course 
of a discussion with one Michael Bumple at 
a vestry meeting and “furthermore desired 
and requested to know whether the said 
Michael Bumple wanted anything for him- 
self.” 

His introduction in the Old Curiosity Shop 
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of that legal gentleman of Bevis Marks in 
the City of London “whose melodious name, 
was Brass’? marks Dickens’ descent into 
the depths. While it is a neck and neck 
race between this specimen of disreputa- 
pility and Uriah, I am inclined to award 
the palm to the former. In comparison, 
Messrs. Dodson and Fogg ooze virtue at 


every pore. There was the office too 


“with a rickety table with spare bundles of 
paper, yellow and ragged from long carriage 
in the pocket, ostentatiously displayed upon 
its top; a couple of stools set face to face 
on opposite sides of this crazy piece of fur- 
niture; a treacherous old chair by the fire- 
place whose withered arms had hugged full 
many a client and helped to squeeze him 
dry; a second-hand wig box used as a de- 
pository for blank writs and declarations 
and other small forms of law, once the sole 
contents of the head which belonged to the 
wig which belonged to the box as they were 
now of the box itself, two or three common 
books of practice; a jar of ink, a pounce- 
box, a stunted hearth broom, a carpet 
trodden to shreds but still clinging with 
the tightness of desperation to its tacks — 


these with the yellow wainscot of the walls, 
the smoke discolored ceiling, the dust and 
cobwebs were among the most prominent 
decorations of the office of Mr. Sampson 
Brass.” 


Though indeed ‘‘dust and cobwebs”’ in and 
of themselves would not have injured any 
one’s practice in those days. Witness the 
condition of Mr. Sergeant Snubbin’s room. 
It is only within the past few years that we 
have arrived at a point where the office of 
the lawyer in active practice bears no re- 
semblance to a vault in the Pyramids. 





It would be unfair not to mention Miss 
Sally Brass “‘a kind of Amazon at common 
law”’ albeit that not having been admitted 
to practice she fell not as did brother 
Sampson. 

What a group of clerks there is, Wem- 
mick, Lowten, Jackson, Wicks, Swiveller, 
perpetual Grand Master of the ‘Glorious 
Apollers;’’ Guppy, lovelorn but with an eye 
to ‘the main chance withal; Smallweed, 
fossil Imp, nursed by Law and Equity, sired 
by John Doe, his mother the only female 
member of the Roe family; Mallard, Jinks, 
chiefly to be remembered from the fact that 
on a certain “retired within 
himself — that being the only retirement he 
had except the sofa-bedstead in the small 
parlor which was occupied by his landlady's 
family in the daytime ;’’ and others who are 
there I feel certain but whose names are 
not to be remembered. 

We have two types of magistrates, in 
Mr. Fang commended ‘‘for the three hun- 
dred and fiftieth time to the special and par- 
ticular notice of the Secretary of State for 
the Home Department,” and Mr. Nupkins 
whose prowess stopped that little affair 
between the Middlesex Dumpling and the 
Suffolk Bantam. . 

And with these worthies we conclude. 
It has been difficult to avoid degeneration 
into a mere catalogue. Extended comment 
is an impossibility within the limits of this 
sketch. All that is hoped is that the reader 
may perchance find revived his recollection 
of some of the most dramatic scenes and 
truthfully drawn characters in fiction. 

New York, N.Y., July, 1908. 
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ENFORCEMENT OF LAW'! 


By Roscort Pounp 


F, as many assert, law is the body of 
rules enforced by public or regular 

tribunals in the administration of justice,? 
recent experience has made it manifest that 
much which goes by the name of law should 
be required to furnish an abstract of title. 
A leader of the American bar, indeed, did 
not hesitate to say that but a small fraction 
of our huge annual'legislative output is law 
in a real sense.* And, upon this basis, a 
great deal that goes by the name of common 
law has no better claim, as verdicts in causes 
involving the doctrines as to master and 
servant, bear daily witness. But it is a 
serious condition if legislatures are sitting 
at no small expense to no purpose and 
volumes of reports are pouring forth filled 
with mere academic discussions of principles 
that do not obtain in action. Legislatures 
and courts formulate or seek to formulate 
the will of all of us as to the conduct of each 
of us in our relations with each other and 
with all, That will ought to be wholly 
effective. That it fails of effect in any 
degree is a misfortune. That it fails in any 
great degree is a menace. Hence the ques- 
tion of enforcement of law, which many 
recent occurrences have brought home to us 
as a living question, concerns the lawyer in 
his civic quite as much as in his professional 
capacity. 

No useful purpose would be subserved on 
this occasion by encomia upon the law, by 
exhortations to obedience of it, or by decla- 
mation against those who violate or fail to 
enforce it. Rather let us ask the meaning 
of the current attitude toward the law, let 


‘ Address before the Illinois State Bar Association, at 
Chicago, June 25, 1908. 

? See Holland, Jurisprudence, Chap. 3, Salmond, 
Jurisprudence, § =, Pollock & Maitland, History of 
English Law (1st ed.), Introduction, Gray, Definitions and 
Questions in Jurisprudence, 6 Harv. Law Rev. 24. 

§ Carter, Law. Its Origin, Growth and Function, 3. 





us seek the causes of it, let us ask how these 
causes may be obviated or mitigated. 

In the first place, we must observe that 
complaints of non-enforcement of law are 
perennial. Indeed, discussion of the subject 
as a scientific problem is at least as old as 
Aristotle! Many of the causes of” this 
complaint are inherent in the administration 
of justice, and appear in all systems at all 
times.?, Some causes also affect the public 
attitude toward enforcement of law and are 
in the domain of the politician rather than 
that of the lawyer. The American citizen, 
feeling himself a partaker in sovereignty — 
in some sort a king — may possibly conceive 
that he wields a royal dispensing power, by 
virtue whereof he may override the law in 
particular instances in his own discretion. 
Undoubtedly the prevalence of eighteenth- 
century theories of natural law in our legal 
and political education leads men to think 
of the individual conscience and the indi- 
vidual reason as the ultimate arbiters in the 
matter of obedience to law. We may pass 
over this phase of the subject. For I believe 
that the real and serious disrespect for law 
which undoubtedly exists is due chiefly to 
causes directly affecting the administration 
of law by the courts themselves, and that, 
resulting from these causes, it is a normal 
phenomenon in legal history. It argues no 
degeneracy in the body politic. It proves 
no decadence of the law itself. It is a 
normal phenomenon of a period of transition 
in which the standard of justice is shifting, 
the growing-point of our legal system is 
shifting, and the relative importance of 
individual and society is shifting. The 
shifting of the standard of justice leads to 
temporary disagreement between the law 


* Politics, Bk. VII (VI), Chap. 8. 
? See my “Causes of Popular Dissatisfaction with the 
Administration of Justice,” Rep. Am. Bar Assn. xxix, 
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and a large portion of the public as to the 
end of law, and thus makes administration 
of justice, adjustment of relations of indi- 
viduals with each other and with the state, 
in accordance with the moral sense of the 
community, difficult, if not impossible. But 
this accord of legal result and public moral 
sense is a bulwark of the law. Whenever 
that is weakened or impaired, the law must 
of necessity suffer. The shifting of the 
growing-point of law from judicial decision 
to legislation leads to a complete change in 
what is demanded of the courts. When 
courts were relied on to make the law as well 
as to apply it, the exigencies of each case of 
necessity yielded to the public demand for 
a sound rule. 
must suffer for the Commonwealth’s sake.”’ 
But today the public do not look to the 
courts to work out principles and formulate 
rules. That work, for the most part, has 
been done. So far as it is undone, the 
public look to the legislature to do it. Hence 
_today the demand is for satisfactory decision 
of individual cases. And elective courts 
naturally respond to that demand by lax or, 
if you will, equitable, methods of applying 
the law to concrete cases, which are out of 
accord with legal theory. Finally, shifting 
of relative importance of individual and 
society leads to a complete change in the 
relation of law to administration, a relation 
with respect to which our common-law 
polity is characteristic and difficult of 
readjustment. 

To the necessary and inevitable difficulties 
in the way of enforcement of law which grow 
out of the conditions just enumerated, one 
further cause of difficulty must be added, 
which is unnecessary and avoidable, — one, 
indeed, which has no excuse for existence in 


? A less important result of the growing importance of 
legislation in our law may also be noted as affecting 
respect for the legal system. “All the potency of the 
law to secure obedience depends upon habit, and habit 
can only be formed by lapse of time; so that the ready 
transition from the existing laws to others that are new 
is a weakening of the efficacy of law itself.” —Aristotle, 
Politics, Bk. ii, Chap. 9. 


As it was put, “ John Doe | 





a progressive age and among a business-lil:: 
people — archaic judicial organization an 
obsolete procedure. Thus we may recogni7e 
four chief causes of the difficulties whi. 
beset enforcement of law today in the Unit: 
States : (1) Shifting of the standard of justi: 
shifting of the emphasis from property 
person, shifting of the standpoint fro: 
individualism to collectivism, shifting of te 
end of law from the old so-called legal justive 
to the new social justice — a process whi 
is going on the world over and is giving ri-e 
to the same problems everywhere; (2) co 
flict between legal theory and judicial pra 
tice in the application of law; (3) want 
accord of the common-law theory of the 
relation of law to administration with t!e 
needs of the time, so that on the one ha: 
vigorous executive action is hampered a: 
on the other hand the law staggers under : 
burden of administrative work it is ill adapt 
to and all application of law is made unduly 
difficult ; and (4) the backwardness of judici 
organization and procedure in America. 

I have discussed the shifting of the stan: '- 
ard of justice now in progress on another 
occasion.’ Here we may simply note its 
connection with current problems of appli- 
cation of law and its effect upon enforcement 
of and respect for legal rules. As justice, 
which is the end of law, is an ethical concep - 
tion, theories as to the significance and the 
basis of law are usually direct reflections of 
corresponding ethical theories. But as law 
is conservative and even more lawyers are 
conservative, legal theory is very apt to be 
a reflection of ethical theory of the pas’. 
The older conception of law, to which very 
likely a preponderance of jurists as well as a 
great majority of practitioners still adhere, 
was thoroughly individualist. Blackstone 
has made it classical for us.?, This concep- 
tion corresponds faithfully to individualistic 
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? The Need of a Sociological Jurisprudence, 19 GREEN 
Bac, 607. 

? “The public good is in nothing more essentially 
interested than in the protection of every individual's 
private rights.” — 1 Bl. Comm. 139. 
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ethics. The one puts as the end of law the 
protection of the individual. The other 
puts as the moral end the happiness of the 
individual. Today moralists and _ sociolo- 
gists are taking another view of justice. 
Not liberation of energies but satisfaction of 
wants is made the central point... They are 
defining social justice. They are teaching 
that while equality is a concept of indi- 
vidualization, justice is a concept of co-ordi- 
nation. In like manner jurists are taking 
a different view of law. The older formulas 
are characteristically individualist. Indi- 
vidual rights are the foundation of Black- 
stone’s whole system. Although Austin so 
far departed from orthodox theory as to lay 
down that “‘ duty is the basis of right,’’* his 
followers, who ordinarily adhered almost 
slavishly to his formulas, without exception 
make individual rights the end of law. On 
the continent also, until recently individualist 
formulas were current. Savigny held that 
the end of legal rules was to give secure and 
free opportunity to the existence and activity 
of each individual. A German institutional 
book on Roman law translated and widely 
used by students in this country puts as the 
end of law the granting to individuals a 
power over the outside world.® Contrast 
with these older statements the social con- 
ception of law upon which continental 
jurists are now insisting. Ihering defined 
law as ‘‘the securing, under the form of 
constraint, of the vital conditions of society.’”* 
Jellinek defines it as ‘‘ the sum of conditions 
necessary for the maintenance of society.’’’ 
A French author has recently defined it as 
“the aggregate of rules whose application 
should ‘assure the normal functioning of 


* Ward, Applied Sociology, 22-24. 
? Small, General Sociology, 603. 
® Jurisprudence, Lect. xvi. 
System des heutigen rémischen Rechts, i, $52. 
Sohm, Institutes of Roman Law, §7. In the last 
German edition the author substitutes for this a formula. 
from the sociological standpoint. 

* Zweck im Recht, i, 434. 

’ Die sozial-ethische Bedeutung von Recht, Unrecht, 
und Straf, 42. 
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society.’’' In other words, the center of 
juristic theory is no longer the individual; 
it is society. But legal theory lags. While 
moralists, sociologists and the more advanced 
jurists have taken up the social conception, 
the individualist conception dominates the 
law. Juries are conscious that the law in 
some way does not accord with the general 
sense of right, and find verdicts which are 
crude attempts to vindicate half-grasped 
conceptions of social justice. Judges feel 
that settled legal doctrines are leading them 
in particular cases to results that jar their 
feelings of right and of distributive justice, 
and resort to lax or equitable application of 
the law. Thus the legal machinery loses 
precision and accuracy of operation. Cer- 
tainty is impaired, and as these failures of 
the judicial machine to work true become 
generally perceived, lack of confidence in the 
legal system results. 

Of coursé this friction between ethical and 
sociological theory and legal theory is a 
temporary phenomenon. When the shifting 
to the newer standard of justice is accom- 
plished, when education and the labors of 
sociologists have brought about the internal 
conditions of life measured by reason, the 
judicial machine will run normally once more 
and law will speedily take care of the external 
conditions, 

Conflict between legal theory and judicial 
practice in the application of legal rules is a 
more subtle but also more active cause of 
lax enforcement of and popular disrespect 
of law. This conflict arises naturally out of 
the shifting of the growing-point in our legal 
system from judicial decision to legislation. 
The first century of American legal history 
was a period of growth. The principles of 
the common law had to be tested with 
reference to American conditions, social, 
economic, and political, and the application 
of the principles had to be adjusted accord- 
ingly. This testing and adjusting being left 
to the courts, the growing-point was in 


? Worms, Philosophie des Sciences Sociales. ii, 210. 
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juristic speculation, carried on by counsel 
and judges, and the period is fairly com- 
parable to the classical period of Roman law, 
or the development of equity or rise of the 
law merchant in England, or the rise of the 
natural-law theory on the Continent in the 
eighteenth century, or the working out of 
the Pandektenrecht in Germany in the 
nineteenth century. In all such periods of 
growth questions of application of the law 
are dormant. There is no occasion to ask 
them, Legal rules are flexible and their 
limits have to be determined as causes arise. 
Hence they adjust themselves readily to 
concrete controversies. But every such 
period of growth has been followed by a 
period of stability, in which the growing- 
point is in legislation. The jurist-made or 
judge-made rule has become fixed and rigid. 
New rules are formulated by the legislator, 
are imperative in form and are hard and 
fast. Such rules do not adjust themselves 
to concrete controversies, but require a 
conscious judicial adjustment in the course 
of which something of the certainty of the 
rule or something of the equities of the cause 
in hand, or possibly of both, must be filed 
away. In these periods questions of appli- 
cation of law have always been debated. 
After Germany, under the influence of the 
historical school, had held out for her com- 
mon law for nearly one hundred years, a 
period of enacted law has brought on a con- 
troversy among German jurists that is very 
instructive for us in America, Three schools 
may be distinguished in Germany today, dif- 
ferentiated according to the manner in which 
they apply code provisions and the point of 
view from which they approach the code. 
First, there is what we may call the literal 
school, The adherents of this school ask, 
What do the several code provisions mean as 
they stand, applying the canons of genuine 
interpretation? They endeavor to find the 
proper code-pigeonhole for each concrete 
cause, to put the cause in hand into it by 
a pure logical process, and to formulate the 
result in a judgment. Their standpoint is 





essentially analytical; and it is significant. 


that analytical theories of jurisprudence 
and analytical methods of legal science 
have arisen in Germany only within the last 
thirty years with the growth and develoy- 
ment of legislation under the Empire. For 
the analytical theory has always been a 
concomitant of periods of legislation! A 
recent German’ controversial writer has 
described the point of view of this schol 
thus: 

“A superior magistrate with academic 
training, sits in his cell armed only with a 
thinking-machine, although one of the finest 
type. His sole furniture is a green talvle 
upon which there lies before him the official 
statute-book, One may hand him any case 
you please, actual or moot, and, performing 
his duty, he is prepared by the aid of pure 
logical operations and a secret technique 
intelligible only to himself, to indicate with 
absolute exactness the decision already 
determined by the law-maker in the statute- 
book.’”? 

In other words, the whole human element 
is excluded. The process and the result are 
conceived of as something purely logical and 
scientific. If the result chances to be just, 
so much the better. But justice in the cause 
in hand is not the chief end. The facts of 
concrete causes are to be thrown into the 
judicial sausage-mill and are to be ground 
into uniformity; and the resulting sausage is 
to be labeled justice. Absolute uniformity 
of decision of cases logically alike and entire 
certainty in advance as to the outcome on 
any given state of facts are the ends it seeks. 

Secondly, there is an historical school. 
With the adherents of this school the code 
provisions are assumed to be in the main 
declaratory of the law as it previously 
existed; the code is regarded as a continua- 
tion and development of pre-existing law. 
With them, all exposition of the code and of 
any provision thereof must begin by an 


? See my pamphlet “ A New School of Jurists.”  (1904.) 
? Gneus Flavius (Hermann Kantorowicz), Der Kampf 
um die Rechtswissenschaft, 7. 
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elaborate inquiry into the pre-existing law 
and the history and development of the 
competing juristic theories among which the 
framers of the code had to choose. Their 
method of application of the law, however, 
is substantially the same as that of the 
literal school. While they see in a code 
provision, not the command of the sovereign, 
to be regarded in and of itself in applying it, 
but a development out of the juristic theory 
of the past, they agree that when it is inter- 
preted and its content is ascertained, the 
process of application is a purely logical one. 
Do the facts come within or fail to come 
within the rule? Such, according to this 
school also, is the sole question for the judge. 
Ethical questions are for the legislator. 
When the judge has, by historical investi- 
gation, found out what the rule is, he has 
simply to fit it to just and unjust alike. 

A third school, which one might call the 
equitable school, has sprung up and waxed 
strong in Germany in the last ten years.! 
The starting-point of this school is philo- 
sophical or sociological. To this school the 
essential thing is a reasonable and just 
solution of the individual controversy. It 
conceives of the legislative rule as a general 
guide to the judge, leading him toward the 
just result; but it insists that within wide 
limits he should be free to deal with the 
individual case so as to meet the demands of 
justice between the parties and accord with 
the reason and moral sense of ordinary men. 
It insists that application of law is not a 
purely mechanical process, It contends that 
the process involves, not logic merely, but 
discretion; that the cause is not to be fitted 
to the rule but the rule to the cause. 
“Whoever deals with juristic questions,” 
Says a contributor to this controversy, 


* See Ehrlich, Freie Rechtsfindung und freie Rechts 
wissenschaft, 1903, Stammler, Die Lehre von dem 
richtigen Rechte, 1902, Gneus Flavius (Kantorowicz), 
Der Kampf um die Rechtswissenschaft, 1906, Briitt, 
Die Kunst der Rechtsanwendung, 1907, Bozi, Die 
Weltanschauung der Jurisprudenz, 1907. A similar 
controversy has been raised in France, Lambert, La 
fonction de droit civil comparé, 1903. 














“must always at the same time be a bit 
legislator’! that is, to a certain extent he 
must make law for the case in hand. This 
theory and the school that contends for it 
are modern developments, under the influ- 
ence of sociological thought, of the perennial 
notion of natural law, fruitful in so many 
epochs of legal history. It has always been 
the function of this notion to preserve or 
restore juristic ideals of reason and justice in 
times of matured or stable or rigid law. 
Although we do not acknowledge it, we 
have the same problem in American law. 
Valuable as the historical method is in order 
to understand how a rule came into being 
and to judge how far it is now applicable, 
when the codifier or the legislator is at work, 
it may be doubted whether it has value for 
the immediate administration of justice. 
Whatever the original reason for rules, they 
are in force today for reasons of today, even 
if those reasons come to no more than vis 
inerti@. For the legislator it is all-impor- 
tant not to be deceived by specious modern 
“reasons ’’ for ancient rules. But for the 
judge, who has to apply the rules, there is 
a great deal to be said for such ex post facto 
reasons, They fix his mind upon the vital 
point that the rule is applying here and now 
to men of this day. Hence we may leave 
the historical school out of account for the 
purpose in hand. Between the other two 
schools the line is as sharp and the conflict 
as acute under the surface with us as it is 
openly in Germany. The theory of our 
legal system is that the court finds the law 
in statute or in adjudicated cases and 
applies it hard and fast to the facts of the 
case in hand, Many courts carry out this 
theory conscientiously in practice. But to 
a large and apparently growing extent the 
practice of our application of the law is, 
after all, that jurors or courts, as the case 
may be, take the rules of law as a general 
guide, determine what the equities of the 


1 Zitelmann, Die Gefahren des BGB. fiir die Rechts- 
wissenschaft, 19. This is taken for a motto by Briitt, 
Die Kunst der Rechtsanwendung. 
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cause demand, and contrive to find a verdict 
or render a judgment agcordingly, wrenching 
the law no more than is necessary. Many 
courts today are suspected of ascertaining 
what the equities of a controversy require, 
and then raking up adjudicated cases to 
justify the result desired. Occasionally we 
find a judge avowing frankly that he looks 
chiefly at the ethical situation inter partes 
and does not. allow the law to interfere 
’ therewith beyond what is inevitable.1 This 
is essentially what the German equitable 
school contends for, and it is something of 
which complaint may be heard in this 
country today wherever a knot of lawyers 
is met with discussing recent decisions of 
the courts. 

The necessarily mechanical operation of 
legalrules is an inherent difficulty in the 
administration of justice. This mechanical 
operation, the penalty we must pay for 
certainty and uniformity and elimination of 
the personal equation in the administration 
‘of justice, is a perennial source of irritation. 
Many devices have arisen for mitigating it. 
The first crude device was fiction —a pre- 
tending that a cause fell within or without 
a rule contrary to obvious fact. Another 
crude and primitive device was an executive 
dispensing power. That power is now 
relegated to punitive justice, so far as legal 
theory goes; but we must admit that juries 
wield something very like it. The chief 
reliance of our legal system toward this’end 
is the power of juries to render general 
verdicts, the power to find the facts so as to 
compel a different result from that which the 
strict law requires. This power, which as 
Lord Coke expressed it, makes the jurors 
chancellors,’ is creating great dissatisfaction 
with the jury in many quarters, and it is a 
serious question whether it should not be 
held down to criminal law and possibly be 
hedged about even there. Yet this power 
alone, probably, has made the common law 


’ e.g. the frank statement of Mr. Justice Carter in 1 Ill. 
Law Rev. 151. 
? Hixt v. Goats, 1 Rolle, 257. 





of master and servant tolerable in twentiet!:- 
century American jurisdictions. Anothr 
device which operates with great effect «t 
some periods of legal history is interpositi 
of a pretor or chancellor on equitable 
grounds; the claim that a higher body 
tules exists, by virtue of which magisteri 
interference to prevent exercise of stri 
legal rights may be justified, or a power 
acting pursuant to principles assumed ‘o 
obligate the individual to a higher standa: 
than that of the law and requiring him to use 
or abstain from using his legal rights 
powers accordingly, But in process of time 
equity crystallizes into a system everywhe~ 
and becomes but little less mechanical than 
the law itself. It has come with us to be a 
mere distinction of jurisdictions requiri: g 
certain causes to be brought to one court «r 
be tried in one way while others go to a 
different court or are tried in a different 
manner, for historical reasons. There still 
remain discretion, interpretation and judici:l 
t 
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law-making, which are points of conta 

between law and morals and admit of ethic 

considerations in application of the law. 
But discretion is now reduced to a strictly 
defined and narrowly limited minimum, and 
interpretation and judicial law-making settle 
the law for the next case and soon exhaust 
the field. Moreover, interpretation-clauses 
and the activities of the Commissioners on 
Uniform State Laws bid fair to limit the 
field yet more narrowly. With all of these 
mitigating agencies arrésted or rigidly ticd 
down, resort must be had to the power of 
equitable application of legal rules. Thi: 
power is assumed by courts in America much 
more widely than we suspect — or at least 
more widely than we like to acknowledge. 
But there is this characteristic difference 
In Germany it is admitted. A scientitic 
theory is worked out to explain and justify 
it, and an open controversy rages as to its 
propriety. With us the process is con- 
cealed. Ostensibly there is no such power. 
The process reveals itself under the name of 
“implication ”’ or in the guise of two lines of 
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decisions of the same tribunal upon the same 
point, from which it may choose at will, or 
in the form of what one might term soft 
spots in the law, spots where the lines are so 
drawn by the adjudicated cases that the 
court may go either way, as the ethical 
exigencies of the cause in hand require, with 
no apparent transgression of what purports 
to be a hard and fast rule. Thus we have 
a great deal of frete Rechtsfindung in America, 
while disclaiming it in theory, and that too 
in a way that is unhappily destructive of 
certainty and uniformity. Not only do 
lawyers and law-writers perceive this situa- 
tion, but it is coming to be understood, in an 
age of publicity, by the people at large. 
Necessary as it is to some extent in the 
period in which we find ourselves, the method 
by which it is carried out in this country is 
rightly felt to be unlegal. It injures respect 
for law. If the court does not respect the 
law, who will? There is no one cause of the 
current attitude toward law. But this 
judicial evasion and warping of the law, in 
the endeavor to secure in practice a freedom 
of judical action not conceded in theory, is 
a prime cause. ’ 

Law will doubtless always continue to be 
‘in a process of becoming ’’; it must be “‘ as 
variable as man himself.’* ‘“‘ Social life,” 
says Wundt, “like all life, is change and 
development. Law would be neglecting one 
of its most important functions if it refused 
to meet the demands of this ceaseless evolu- 
tion.”? Hence legal principles after all can 
only furnish a broad outline. Hence all 
attempts to tie the law down ‘tight lead in 
the end to fictions, or spurious interpreta- 
tion, or the rise of a new system of rules of 
assumed higher validity, or equitable appli- 
cation, Hence in an epoch of matured law, 
when growth takes place by legislation, 
when doctrines are stable and principles fixed 
and rules determined, when the ordinary 
mitigating agencies of interpretation and 
judicial law-making have ceased to be effect- 
ive, equitable application is but an assertion 


* Wundt, Ethik (2d ed.), 566. 
* Tbid. 58x. 





of the element of discretion, of reason, of 
equity in its wider sense, inhérent in all law. 
Of course the other side of this is that con- 
formity to the moral sense of the community 
is only one of the ends of the administration 
of justice according to law. Certainty is 
another and a no less important end; and 
certainty is wrecked by any considerable 
degree of latitude for equitable application. 
All legal history shows a struggle between 
the two elments in law, the technical and the 
discretionary. When the equitable element 
is dominant, practice soon crystallizes into 
hard and fast rules or doctrines of equity, 
under pressure of the demand for certainty. 
When the legal element is dominant, there is 
soon an equitable revolt or an insidious 
undermining in the interpretation or appli- 
cation of rules, under pressure of the demand 
for justice. The phenomenon today, there- 
fore, is entirely normal. The discretionary 
element, headed off by the cessation of 
opportunity for judicial law-making, has 
broken out in another place. Nor is equitable 
application of rules a novel condition in our 
own legal history. In one other period of 
Anglo-American law, at the maturity of the 
old common law, just before Coke gave it its 
classical form, just before the establishment 
of equity under Elizabeth and James I, to 
be followed soon by the rise of the law mer- 
chant, relieved the pressure, we find com- 
plaint that the judges did not apply rigidly 
the decisions in the Year Books, but were 
wont to adjudge “as the circumstance of 
the case doth them move.” 

I have endeavored to develop the reasons 
of and the arguments for equitable applica- 
tion of law at some length because to an 
audience of common-law lawyers the case 
against it does not need to be argued. 
Occasionally common-law judges have been 
found who frankly argued for something of 
the sort, always, however, with reference to 
wide powers in the jury.” For the most 


? Starkey’s England (temp. Henry VIII), quoted in 
Maitland, English Law and the Renaissance, note 11. 

2 e.g. Erle, C. J., in Senior’s Conversations with Dis- 
tinguished Persons (ed. of 1880), 314; Judge Chalmers 
! in 7 Law Quart. Rev. 19. 
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part, English and American lawyers have 
felt with Lord Campbell that wide discretion 
in the application of legal rules “‘ is only fit 
for the Star Chamber, which was called a 
Court of Criminal Equity.’ The purpose 
of matured law is not merely to do justice 
in each concrete cause but also to furnish a 
rule in advance of action by which men may 
be guided with assurance in the complicated 
transactions of modern business; to insure 
stability of industrial undertakings, to pro- 
vide assured constancy of the conditions 
under which property is held and business is 
carried on.? Courts are provided to settle 
disputes and to curb the anti-social members 
of society. They may conceivably perform 
these functions without law. But if they 
are to perform them according to law, they 
must perform them in a certain, uniform way. 
For certainty and uniformity are the essen- 
tial attributes of law. And the same con- 
siderations that require administration of 
justice according to law require the law not 
merely to afford rules for settling disputes 
but to furnish rules of action upon which men 
may rely with a certain assurance, and thus 
obviate disputes. ‘‘The public is more 
interested than it knows,” says an Australian 
judge, ‘‘ in maintaining the highest scientific 
standard in the administration of the law. 
The intellectual interest thus created in the 
profession is one of the best guarantees for 
purity of administration. Thoroughbred 
lawyers are supremely anxious to be right 
in their law. They may not always succeed 
in freeing themselves from class prejudices 
and party ties, but their interest in abstract 
law makes them generally incapable of 
showing favor to individuals.’’ 

How far can we reach a proper balance 
between certainty and flexibility of applica- 
tion to particular cases? In the first place 
We must not overvalue certainty. Absolute 
certainty is demanded chiefly with respect 


* Emperor of Austria v. Day, 3 De G. F. & J. 211, 238. 

? see Small, General Sociology, 608. 

3 Henderson, Social Elements, 301. 

* Richmond, J., quoted in Clark, Australian Con- 
stitutional Law, 348. 





to property. May it not be that the over- 
prominence of property in our individualist 
legal philosophy has led us to exaggerate the 
importance of certainty? If, as Ihering 
tells us, the line between the old and the 
new in the progress of law is to be found in 
“lower valuing of property, higher valuing 
of the person,’’! it may well be that we shall 
abate somewhat the extreme insistence upon 
certainty in the interest of higher regard for 
the person in the adjustment of relations 
between man and man. Conceding, how- 
ever, that our legal theory may come to 
admit a greater degree of flexibility in the 
application of law, the Anglo-Saxon repug- 
nance to the deposit of unlimited power any- 
where? must prevent any complete or gen- 
eral acceptance of the theory of equitable 
application. Hence for us a proper propor- 
tion between the technical and the discre- 
tionary elements in the administration of 
justice will give chief weight to the former. 
The present leaning of the scale toward the 
latter may be counteracted by providing a 
more rational and flexible procedure and by 
bringing about a better adjustment between 
law and administration. No danger is to 
be apprehended from wide discretion in 
procedure if we insist that, however summary 
and however flexible the procedure, the result 
must accord with a definite and scientific 
substantive law. If in the final result the 
relations of the parties have been adjusted 
in strict accordance with the rules of sub- 
stantive law, an oriental directness of pro- 
cedure can hurt no one. If they have not, 
the most scientific system of pleading and 
practice has simply defeated its own end — 
the administration of justice according to 
law —and has been made by one or the 
other litigant an instrument of injustice, 
a weapon of anarchy. The demand for 
wider discretion in the courts may be satis- 
fied legitimately in the direction of procedure, 
and it is not unlikely that relaxation at this 
point would remove much of the pressure 

* Thering, Scherz und Ernst in derJurisprudenz (9th ed.), 
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which is responsible for lax enforcement of 
the substantive law. A better adjustment 
between law and administration would 
remove more of this pressure. Mechanical 
action belongs to law; it is a proper quality 
of law. Discretion belongs to administra- 
tion; it is a proper quality of administration. 
In the border line between the two, in places 
where for historical reasons law is set to do 
the proper work of administration, the legal 
theory is necessarily ill-adapted. But the 
discretion required in those cases is equally 
ill-adapted to cases of proper legal cogni- 
zance. Either the legal theory will be applied 
to the former or the administrative method 
to the latter, so long as our confusion of the 
provinces of law and of administration 
continues. Even with these sources of 
unscientific application and lax enforce- 
ment attended to, there remains an insolu- 
ble precipitate of difficulty. The conflict 
between the two elements in the administra- 
tion of justice can only be mitigated. It is 
one of the inherent difficulties in the way of 
judicial justice. The demands of times will 
differ. Some will insist chiefly upon cer- 
tainty. Some will demand chiefly just 
results in individual cases. Undoubtedly 
whenever legislation is the type form of law, 
the latter demand will always be prominent.’ 

The weak point of cur common-law polity 
is undeniably administration. I have dis- 
cussed the effect of our conception of the 
relation of law and administration upon 
criminal law on another occasion? Here 
I can only indicate briefly how it affects 
all enforcement and application of law 
and impairs respect for our legal system. 
England had a strong central government 
at an earlier date than the rest of the modern 


1 Aristotle saw long ago that the debate as to the 
telative excellence of government by laws and by men 
came to this question of the relative provinces of law and 
administration. Politics, Bk. iii, Chap. 16. 

? “Suitors take no interest in law as a science. They 
merely desire to have a decision in the case in which they 
are interested. ‘They are not concerned with what has 
happened or may happen in any other matter.’”’ — Sir 
John Hollams, Jottings of an Old Solicitor, 16r. 

* Inherent and Acquired Difficulties in the Adminis- 
tration of Punitive Justice, Proc. Am. Pol. Sci. Assn. iv, 22. 









world. She had also strong courts of general 
jurisdiction before her neighbors, Hence 
before there was much call for administra- 
tion of any modern sort, need had been felt 
of putting checks upon the English executive 
in the interest of the individual and of the 
local community; and strong courts were at 
hand to impose them. As a result, the 
individual has all the advantage against 
society in our legal system and the local 
community every advantage against the 
State. Each to large extent may defy 
society with impunity; for the common 
law was developed to protect them, not to 
bring them to their knees. Whenever such 
defiance takes place, needless to say, respect 
for law is sadly impaired. Another unfor- 
tunate feature of our common-law polity is 
the every-day spectacle of law paralyzing 
executive action, whether by compelling 
resort to the futile enforcing agency of 
criminal prosecution, or by its narrow rules 
as to jurisdiction of administrative tribunals, 
its presumptions against them and its hyper- 
critical scrutiny of their proceedings, or by 
legal liabilities imposed upon administrative 
officers for action under color of their offices, 
or by direct judicial interference by injunc- 
tion. Almost every day we read of some 
injunction against executive action. The 
enforcement of race-track statutes, of Sun- 
day-closing statutes, and of Sunday-baseball 
statutes has been enjoined in various cities 
in the past few months. We read one day 
that the police- are enjoined from raiding 
some notorious establishment. The next 
we read that they are enjoined from inter- 
fering in a strike. Enjoining of administra- 
tive boards has become too common to 
attract notice. We have continually before 
us the unseemly spectacle of one department 
of government arrayed against another. 
But the execution of law is the very life of it. 
Such a system, however wisely the judges 
administer it, however proper it was in the 
past, however much it wrought formerly for 
individual liberty, is wholly out of joint 
with the present. Not only is it clumsy 
and wasteful, but it is demoralizing. Surely 
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the energies of government ought not to be 
dissipated in internal conflict when there is 
more than enough to be done in the protec- 
tion of society. Surely it is folly to pay one 
set of magistrates to do what another is 
paid to undo, Moreover, the long struggle 
through the courts to make even a beginning 
of enforcing any administrative measure 
which a resourceful litigant objects to, 
creates a widespread impression that law is 
something to be evaded, if one has the money 
and the persistence and knows the ropes. 
The citizen, the juror, the malefactor is each 
led to think of the law as an obstacle to 
surmount, not as a bound to keep within. 
Law is ill-adapted to do administrative 
work, but we throw a large burden of the 
purely administrative upon the courts. 
Continental experience has shown that the 
evils attendant upon promotion and stock 
manipulation may be met beforehand by 
preventive administrative measures. Our 
experience has shown that actions for deceit 
and suits for mismanagement effect nothing. 
The cost, delay, and clumsiness of judicial 
winding-up of banks and reorganization of 
public service companies are.a disgrace to 
any administrative agency in a business age. 
So one might go on indefinitely. Sociologists 
have asserted that the effect of law has been 
to substitute a régime of cunning for one of 
force.! The problem of law in the past was 
to repress force. The problem today is to 
repress cunning. The rules and doctrines 
and machinery devised by our criminal law 
to deal with the one are ridiculously ineffect- 
ive when appealed to to put down the other. 
It cannot be doubted that the whole legal 
system suffers from the strain put upon our 
courts in making them do administrative 
work, What compensation does our polity 
afford for the injury to all law and order 
wrought by the striking spectacle of the 
impotence of the law which the Sunday- 
closing verdicts recently afforded in this city? 
Yet administrative authorities could settle 
the whole matter offhand. One of the 
crying evils of American administration of 


* Ward, Dynamic Sociology, i, 511. 





justice is newspaper discussion of pending 
litigation. It is not easy, if indeed it is 
possible, for the public to discriminate 
between executive administration, which is 
a legitimate subject of press influence, and 
judicial administration, which is not, when 
courts and executives are so largely d: ing 
the same work. Newspaper interference, 
inevitable and by no means unreasonabl: in 
matters where the courts are performing 
administrative duties, soon spreads from the 
administrative functions of the courts to the 
purely judicial functions, to the injury of 
the latter. Moreover, attempt to commit 
administrative functions to the court» is 
producing its legitimate fruit when the 
manner in which federal courts shail exer ‘ise 
one of the oldest powers of a court of clan- 
cery becomes a matter for political party 
platforms. Such are the penalties we ; 
for individual liberty and local self-gov: 


ment, Undoubtedly they are worth a great 
price. But may we not mitigate the penal- 
ties? A more reasonable adjustment of the 


provinces of law and administration «nd 
of the relations of the executive and judi- 
cial departments than that which our legal 
history has left us would work great things 
for respect for the law. 

Of the fourth and last cause, backward- 
ness of judicial organization and procedure, 
there is no time for adequate discussion. 
Suffice it to say that every thoughtful lawyer 
who looks about him and sees how far we 
are lagging behind the remainder of the 
English-speaking world in these maiters 
must recognize that herein lies a fruitful 
source of dissatisfaction with the adminis- 
tration of justice and disrespect for law. 
“I would,” says Mr. Harris, ‘‘ there were a 
short prayer in the Litany for common svnse 
to direct our Legal Procedure.’”* Certainly 
it is time that the bar take this blemish upon 
our legal system into serious consideration 
before the layman starts the legislative 
steam-roller upon its destructive course and 
levels the good with the bad. 


? Before and at Trial (American ed.), 51. 








Cuicaco, ILx., June, 1908. 
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NEW YORK COUNTY LAWYERS’. ASSOCIATION 
AND ITS OBJECTS 


By J. NosLte Hayes 


HAT is the New York County Lawyers’ 

Association? What does it expect to 
accomplish for the legal profession? Why 
was it formed as an association independent 
of the venerable association of the Bar of 
the City of New York? And what are its 
prospects of success? 

These are the questions which many 
lawyers throughout the county are asking 
and which it will be the object of this article 
in a measure to answer. 

In the first place, it may be said with 
little fear of contradiction that the New York 
County Lawyers’ Association represents the 
most systematic and thoroughly organized 
effort ever made in anyAmerican city to unite 
the members of its bar in an effective work- 
ing organization for the protection of their 
professional interests, the maintenance of 
high standards of honor among its members, 
the safeguarding of the courcs of justice, and 
the promotion of the orderly development 
of the science and practice of the law. 

The significance of the movement and its 
possibilities for good become apparent when 
it is considered that there are upwards of 
12,000 practicing lawyers in that portion of 
the greater city embraced within the county 
of New York, 3,000 of whom have joined in 
forming the Association and have agreed to 
pay annual dues of $10 a year, before it has 
had an opportunity to do more than adopt 
by-laws, elect officers, organize its standing 
committees, and project its career; and before 
it is able to offer its members any immediate 
material advantages or conveniences in the 
way of a library, club house, or other per- 
manent place of meeting. 

The Association is organized upon the 
broadest and most catholic lines. It aims 


to include in its membership every lawyer 
‘engaged in practice in the county of New 





York. Its fundamental postulate is that 
whoever is deemed fit by the state to practice 
law is prima facie qualified for membership 
in the Lawyers’ Association of the county. 
Its doors are accordingly thrown wide open 
to all. 

The provisions of its by-laws relating to 
qualifications for membership are as follows: 

“Article VI. Section 1. ‘“‘ Every attor- 
ney or counsellor of the Supreme Court of 
the State of New York, in active practice 
and having an office in the County of New 
York, shall be eligible to membership in the 
Association,”’ 

Over this membership the Association 
proposes to exercise not only a_ protective 
but a disciplinary influence. 

The movement was entirely popular in its 
origin, and had its inception in a resolution 
passed at a general meeting of the bar of the 
county in the fall of 1907 at Carnegie Hall, 
called for the purpose of taking action on 
impending local judicial nominations and 
other business that might be brought: before 
it. A committee of twenty-five appointed 
by the chairman of the meeting, Mr. Strauss, 
in obedience to this resolution, was subse- 
quently enlarged to a committee of one 
hundred and fifty members of the bar, 
carefully selected by the original committee. 

The result of the labors of this large and 
representative committee is the present 
rapidly growing Association of 3,000 mem- 
bers, which held its initial annual meeting on 
April 28, 1908. At this meeting notable 
addresses were delivered by its venerable 
and distinguished President, Ex-Judge John, 
F. Dillon, and its three Vice-Presidents, 
Ex-Judge Alton B. Parker, Ex-Judge William, 
J. Wallace and Ex-Judge Joseph F. Daly, 
and by Judge Ward of the United States 
Circuit Court of Appeals and Judge Holt of 
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the United States Circuit Court, representing 
the Federal Judges of the District; Justice 
Clarke, representing the Appellate Division 
of the Supreme Court, First Department, 
and Justice Gildersleeve, representing the 
Justices of the Supreme Court. Certainly 
no professional association was ever launched 
under more favorable and distinguished 
auspices. 

The address of Judge Dillon outlining 
the high purpose of the Association is a 
classic, written and delivered in the best 
style of that great jurist and orator, and 
will be long remembered by the great body 
of lawyers who were assembled to hear it. 

The governing power of the Association 
is vested in a board of thirty directors 
consisting of its President, three Vice- 
Presidents, Secretary and Treasurer, and 
twenty-four members of the Association at 
large, divided into three equal classes, 


serving one, two, and three years, respec- 
tively, one class being elected each year. 

The general work of the Association is 
divided up among fourteen great standing 


committees, each being appointed by the 
President, and also divided into three equal 
classes, as in the case of the Board of 
Directors, to which the committees report 
in most instances before committing the 
Association to any final action upon meas- 
ures of importance and general interest. 

The scheme of government thus devised 
is one of highly - centralized power and 
widely diffused activity, it being the design 
to encourage as large a number of lawyers as 
possible to engage in the work of the Asso- 
ciation, and to specialize it for that purpose 
and to ensure efficiency; and at the same 
time to hold it all together and prevent 
divergent and conflicting action on the part 
of various committees, by the central contro] 
of the Board of Directors. 

The standing committees of the Associa- 
tion, which are indicative of its objects, are 
as follows: A House Committee, a Member- 
ship Committee, a Committee on Discipline, 
a Library and Publication Committee, a 





Committee on Professional Ethics, a Com- 
mittee on the Judiciary, a Committee on the 
Practice and Procedure in the Supreme 
Court of the First Judicial Departmen:, a 
Committee on the Federal Court and Priice- 
dure, a Committee on the Practice and 
Procedure in the Surrogates’ Court of the 
County of New York, a Committee on the 
Practice and Procedure in the City Curt 
of the City of New York, a Committee on 
the Practice and Procedure in the Munici- 
pal Courts, a Committee on Courts of 
Criminal Procedure, a Committee on Li zis- 
lation, a Committee om Admission to the 
Bar of Attorneys and Counsellors at Law, a 
Committee on Court Houses and Cuurt 
Rooms, and a Committee on Gratuity 
Fund. 

But it is realized that all this parapher- 
nalia of committees and boards and prvoce- 
dure will be ineffectual to accomplish the 
objects of the Association unless it be 
supported by an active and general interest 
on the part of its members; and it is there- 
fore one, if not the chief, object of the 
Association to create and foster a strong 
professional sense, or esprit de corps, which 
shall extend throughout all ranks of the 
great army of lawyers who make up the 
active and learned bar of New York County, 
and inspirit them to unite upon all matters 
of common interest; that the commanding 
influence of the entire bar may be fully 
exerted upon its own affairs, and that it 
may be restored to the position of power and 
influence which the bar of the city once 
held and which is the rightful heritage of 
the profession in all times and places. 

This spirit has been sadly lacking in the 
county bar since it became such a vast 
unorganized body, but it is now thought 
that with the formation of the new Associa- 
tion the bar of New York has ‘ come to 
its own.”’ 

Another purpose of the organization is to 
provide for the common everyday comfort 
and convenience of the members of the bar, 


which have been so sadly neglected for 
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years by those whose duty it is to provide 
adequate facilities and accommodations for 
the bar as well as the bench in and about 
the courts. The New York lawyer has 
never known such a luxury as a lavatory, 
a coat room or writing room in the County 
Court House, much less a lunch room, or 
library that he can consult; these are 
amenities which he becomes familiar with 
only when he journeys into some other 
county or state. The Temple of Justice 
which the metropolis of America provides 
for its Supreme Court is the malodorous, 
inadequate and unsanitary old ‘““Tweed Court 
House,’”’ which stands as a spectacle, and a 
monument to past infamies, and a warning 
to the future. The judges have not had 
sufficient influence to obtain relief from the 
city government, and the bar has exerted 
no influence upon the matter whatever; 
not because it has not suffered but because 
it has been unorganized and strangely help- 
less and acquiescent in all matters pertaining 
to the needs of the profession. ; 

The Association proposes not only to 
provide its members with a commodious 
club house as soon as one can be built or 
purchased, and until it can be provided with 
suitable quarters by the city in the con- 
templated ‘‘ New County Court House,” 
but it proposes to acquire the use, if not the 
ownership, of the great Law Institute 
Library now in the Post Office Building, and 
to place it at the disposal of its members at 


or near the court house; and negotiations to . 


that end are in progress. The placing of 
this great library within easy reach of twelve 
thousand members of the bar will, it may 
be assumed, have a very great educational] 
significance and accomplish the object of its 
founders to an extent not heretofore attained ; 
and this is the view taken by the Directors 
of the Law Institute. 

Another object which the Association has 
in view, of supreme importance and signifi- 
cance, is indicated by the section of its by- 
laws defining the function of its ‘“‘ Com- 
mittee on the Judiciary.”’ As it presents 





some features which are novel, it is given in 
full and is as follows: 

“Section 3. Prior to the fourth 
Monday in September in each year in which 
a judicial office is to be filled by election in 
the County of New York the Committee on 
Judiciary and the Directors shall meet on 
the call of five members of either, to decide 
whether a general meeting of the Association 
shall be called for the purpose of determining 
whether the Association shall take any 
action in nominating candidates for such 
office or recommending candidates to the 
respective political parties for nomination. 
Said Committee and the Board of Directors 
acting as a joint Committee on Nominations 
shall make rules for the calling and conduct 
of such general meeting of the Association 
and for the voting thereat. Seven hundred 
and fifty members shall constitute a quorum 
at such meeting. If at such meeting it shall 
be determined to nominate or recommend 
candidates for such office or offices, then an 
adjournment of the meeting shall be taken 
for not less than one week; at such adjourned 
meeting a like number shall constitute a 
quorum, and there shall be submitted at 
such meeting a printed ballot to be made 
up of candidates proposed by the Directors 
and Judiciary Committee of the Association 
acting as a Joint Committee on Nomina- 
tions and also candidates nominated by 
petition of at least two hundred and fifty 
members of the Association, provided such 
nomination or nominations by petition shall 
have been given to the Chairman of the 
Directors forty-eight hours before the 
adjourned meeting. The ballot shall con- 
tain the names of the persons so nominated 
alphabetically arranged and the office for 
which the nomination is made, distinguishing 
the nominations by the Joint Committee on 
Nominations, and the voting upon such 
ballot shall be by making a cross before each 
name voted for. The candidates on such 
ballot chosen by two-thirds of the members 
present and voting at such meeting shall be 
the candidates of the Association; and if it 
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shall be resolved to nominate candidates, 
the said Joint Committee on Nominations 
shall cause to be circulated the necessary 
petition for such nomination to be filed with 
the proper officers in order that the candi- 
dates may have a place upon the official 
ballot; and it shall select the party symbol 
and designation under which the said ticket 
shall appear on the official ballot when this 
shall be necessary under the form of ballot 
then existing, and do all other things 
necessary in the premises. The rules govern- 
ing the voting at such adjourned meeting 
shall be made by the said Joint Committee.”’ 

This section of the by-laws was adopted 
in the committee which framed them after 
long and animated discussion, and was 
at once the most important and carefully 
debated provision which they contain. 
While it was thought most desirable to keep 
the Association out of politics in every way, 
it was recognized that the whole system 
which it is designed to develop and protect 
centers in the judiciary, and that it could 
not decline the responsibility of asserting 
itself in behalf of a pure and enlightened 
bench, should occasion arise. The founders 
of the Association had in mind the recent 
failure of the Judicial Nominators’ Associa- 
tion of 1906, which did not receive the sup- 
port of the bar because of the unpopular and 
undemocratic manner in which the move- 
ment was organized, but carried its worthy 
candidates down to ignominious and unneces- 
sary defeat. They therefore decided to 
place a sword in the hands of this young 
champion of the bar, that it might strike 
effectually, should a supreme cccasion arise, 
when the politicians, disregarding its pro- 
tests, should attempt to degrade the bench 
by unfit nominations. 

A protest from a bar association which 
has behind it the entire bar of the county 
of New York, which stands ready to enforce 
it by an independent campaign, if necessary, 
is not apt to be disregarded by either political 
party. The section is so framed as to 
safeguard the Association from any attempt 





on the part of small cliques to use the 
Association in a political campaign for 
personal ends. Its successful working will 
depend upon the creation .of a general 
sentiment among its members that they 
should be lawyers before they are politici ims 
in all matters affecting professional interests, 

But the reader will ask, why was not all 
this attempted’ to be carried out by me:ns 
of the historic organization known as the 
Association of the Bar of the City of New 
York, which has occupied the field since 1857? 
Why form a new Association? The ans\ver 
is that the old Association has never 1 -en 
able to reach more than a comparati\cly 
small, though very influential, part of the 
bar. Of the twelve thousand practicing 
attorneys in this county but  nineicen 
hundred are on its list of membership. It 
partakes of the nature. of a social club, 
and its doors are by no means thrown o;en 
indiscriminately to the rank and file of the 
bar. Its membership dues are $50 a yvar, 
and its library and club house are situated 
too far from the Court House and business 
center of. the city (about three miles) t 
generally available. Its policies have always 
been negative policies, and it is not con- 
structive, but critical merely, in its aims. 
Its studied conservatism has been at the 
expense of popularity; and it cannot be said 
that it has proven effective on many 0cca- 
sions in influencing public opinion. Many 
abuses have grown up during its time 
seriously affecting the administration of 
justice in the city, the correction of which 
it has left to others. Its membership has 
always been of the most distinguished 
character; and it has been governed wiscly, 
within its limits, by a clique of very eminent 
gentlemen who are sometimes spoken of as 
the ‘“‘ Old Guard of the Bar ”’ and who have 
been the soul of many reform movements 
outside the Association. Their control with- 
in the Bar Association has begn too al)so- 
lute to diffuse general interest in its affairs, 
its important meetings are poorly attended 
because debate is discouraged, and this is 
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felt most among its younger members, 
although by no means confined to them. 


It is an association of great prestige but | 


little real power and no initiative. That 
it has been and is a great conservative body 
of essential usefulness and high purposes 
none will be found to question. A large 
percentage of the lawyers who have joined 
the new and more democratic Association, 
an! areuponits most important committees, 
are its members and they have joined the 
lawvers’ association not because of any 
lack of loyalty to the old association but 
because they see the uses of the new, and 
believe it will form a potent ally and nota 
rival in the common cause of maintaining 


high standards upon the bench and at the | 


bar, and promoting the efficiency of the 
courts of justice. 

Such are the principal if not the only 
reasons why New York County has two bar 
associations. If there is an essential differ- 
ence between the two it consists in this, 
that the policy of the Association of the 
Bar has been to distrust the profession as a 
whole and guard against action by it, 
while the policy of the Lawyers’ Association 
is 1o trust it and encourage it to action, 
in ‘he belief that the real leaders will lead 
an! the just cause triumph, and that any- 
thing is better than supineness,—a _ differ- 
ence, perhaps, after all of smethod. 

The experiment is one of great impcrtance 
to the New York bar, and will be watched 
With deep interest, no deubt, by the bar 
of the entire county, fer standards set up 


| here are seen afar off and have a far- 
| reaching influence. ‘‘A city that is set on 
an hill cannot be hid.”’ 

Will the new Association succeed? 

The answer is, it has already achieved a 
| large and unprecedented measure of success 
considering its very recent origin. It is 
today one of the large if not the largest 
lawyers’ associations in the country. Its 
principal officers are men of national reputa- 
| tions, It membership of 3000 will, it is 
| anticipated, be increased to 5000 by the 
| end of the year; and there appears to be no 
| reason why it should not soon include every 
| reputable member of the bar of the county; 
| for as soon as it is in full working order its 
| advantages to members of the bar will be 
|so manifest as to make it indispensable to 
| all. This will insure it a very large income 

with which to carry on its work. But its 
greatest promise of success is the enthu- 
siasm of its members and the unselfish 
devotion which they have thus far shown 
to its interests. 

Few movements such as this achieve the 
full measure of their anticipations, althcugh 
it is given to some to far exceed them. But 
it may be said in all reason and moderation 
that the New York County Lawyers’ Associa- 
tion has the promise of becoming one of the 
most powerful and influential bodies in the 
land —a new force in the legal world to 
help ennoble and uplift the profession and 
inspire it with devotion. 





NEw York, N. Y., July 1, 1908 
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THE ETHICS OF ADVOCACY. 


The following editorial from the London Law 
Journal is of especial interest at this time. 

Of more than usual interest to the English 
lawyer will be the forthcoming meeting of the 
American Bar Association. A committee of 
the association has drafted what purports to be 
a complete code of professional ethics, and the 
discussion of these proposed canons, which are 
thirty-two in number, will be the main business 
of the meeting. One of the draft rules is quite 
inconsistent with the traditions of the English 
Bar. ‘‘ A lawyer may counsel and maintain 
only such actions and proceedings as appear to 
him just. His appearance in Court should be 
deemed equivalent to an assertion, on his 
honor, that, in his opinion, his client is justly 
entitled to some measure of relief.’’ The 
observance of such a regulation would, of 
course, be quite incompatible with the imper- 
sonality that belongs to the English advocate. 
‘““A man’s rights,”’ said Lord Bramwell, ‘‘ are 
to be determined by the Court, not by his 
advocate or counsel. It is for want of 
remembering this that foolish people object to 
lawyers that they will advocate a case against 
their own opinions. A client is entitled to say 
to his counsel, ‘I want your advocacy, not 
your judgment; I prefer that of the Court.’”’ 
Lord Halsbury has expressed a similar view. 
He has described the contention that ‘an 
advocate is bound to convince himself by 
something like an original investigation that 
his client is in the right before he undertakes 
the duty of acting for him”’ as “ ridiculous, 
impossible of performance, and calculated to 
lead to great injustice.’”’ The rule that an 
advocate ought not to express his personal 
opinion in a criminal case has often been 
insisted upon. Sergeant Shee’s expression of 
belief in the innocence of Palmer, the Rugeley 
poisoner, drew a strong protest from Sir 





Alexander Cockburn, who remarked that «he 
counsel for the defense ‘‘ had better h:ve 
abstained from making-any observations wh ‘ch 
involved the assurance of his own convictio: .’ 
Johnson, when asked by Boswell whether a 
lawyer ought to support a cause which he 
knew to be bad, replied: “ Sir, you do :ot 
know it to be good or bad till the ju ve 
determines it.”” That is really the conclusion 
of the matter.‘ Much injustice would be d: ne 
if the character and-eminence of a counsel w: re 
always to be regarded in determining ‘he 
justice of his client’s cause, and this would be 
the inevitable result of the rule which the 
American Law Association is to be asked to 
adopt. 


LAW BINDINGS. 


The lawyer who is burdened with a library 
of moldy sheep-clad volumes should take his 
stand in favor of the cleaner and more dur- 
able buckram by refusing to buy the old- 
fashioned expensive book. The law libraries 
are making an effort to induce publishers 
to abandon “‘ law sheep ”’ entirely. The fol- 
lowing letter from Mr. Edwin Gholsox, libra- 
rian of the Cincinnati Law Library Associ- 
ation, states their point of view: 


“The law libraries of the country are now 
facing a very serious problem. The income 
of most of them is limited, hence, if the larger 
part of their available funds are spent for re- 
bindings, the number of new books which 
they are able to purchase is correspondingly 
decreased, and this, of course, works to the 
detriment of the publishers. 

“It is no exaggeration for me to say, for it 
is based upon my own experience here, that 
approximately one-fourth of the income of 
every large law library in the country is abso- 
lutely and needlessly wasted, and that this 
sum might be saved to them and put to a 
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much better use if the law book publishers 
would only adopt a good grade of cloth or 
buckram binding instead of the ‘ law-sheep’ 
they now use. The life of the best of this 
law-sheep, exposed on open shelves to the 
action of an atmosphere laden with the gases 
thrown off in the combustion of either soft or 
hard coal, averages less than four years, while 
a good article of cloth binding, subject to the 
same conditions, will last indefinitely. Some 
eight years ago, when I took charge of this 
library, my first innovation was to substitute 
a heavy canvas instead of the law-sheep that 
had been used on our rebindings. Out of the 
ten thousand volumes bound in this material 
now on our shelves only one single volume has 
gone back to the bindery, and this upon a 
book which was subjected to the most con- 
stant and severe use. Of the new books which 
have come in during this same period, and 
which were bound in law-sheep, fully one- 
fifth have already had new bindings and 
hundreds of others are in a condition requiring 
"a 
A MODERN TENDENCY. 


Once more the methods of procedure of 
Ensland and the United States in criminal 
cases, and in civil as well, are compared, much 
to the disadvantage of the latter, by Francis 
M. Burdick in the July North American 
Review (V. 188, p. 126), entitled ‘‘ Swiftness 
and Certainty of Justice in England and the 
United States.’’ The author recites the va- 
rious reasons which account for the greater 
celerity of English trials, with which our 
readers have now become familiar. Like 
most who have carefully investigated the facts, 
he believes the key to the situation is in the 
infrequency of reversals on appeal for errors 
in the admission of evidence in England. The 
practice of appellate courts in this country of 
presuming the materiality of such an error, 
and granting a new trial merely upon proof 





of the error, is responsible for much of the 
delay at nisi prius, because the judge of the 
lower court, fearful of a reversal, avoids inter- 
ference with the conduct of the trial, and long 
wrangles on the admissibility of testimony 
ensue. An important reason for the absence 
of this in English trials is the higher quality 
of judges, for there they are taken from the 
highest ranks of the bar and are paid salaries 
commensurate with the importance of their 
position, being about five times the best 
salaries paid in this country for like service. 
The respect of the attorneys for the opinions 
of the court is equaled only by the confi- 
dence of the public in their judgments. In 
some of our states this latter quality is lost by 


_ their system of electing judges. The desira- 


bility of the elective judiciary, however, -is a 
fallacy so deeply rooted in popular fancy that 
states which have submitted to the incubus are 
unlikely for a long time to be able to escape. 
The increased control of the presiding judge 
over the trial of the cause is, however, a remedy 
quite within our reach, and it is interesting 
to note the increasing demand for a change in 
the policy of appellate courts. Even the 
conservative Supreme Court of Massachusetts 
is showing a tendency to require the excepting 
party to show that the evidence improperly 
admitted may have materially affected the 
jury. This is a task, however, which pre- 
sents serious difficulties. To show specifically 
the effect of any given part of the testimony is 
obviously impossible, and there are few 
guides for the appellate court in determining 
such a question even from an examination of 
the record. It means, therefore, that the 
appellate court must examine the entire 
record and pass its own judgment upon the 
importance of the evidence in question. This 
solution of the problem is not without its 
objections and its difficulties, but we believe 
that the tendency of the times is clearly in that 
direction. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 





Conducted by Witiiam C. Gray, of Fall River, Mass. 





BANKRUPTCY. ‘Provincial Insolvency 
Act,’’ by R. Padmanabhachari. Bombay Law 
Reporter (V. x, p. 97). 

BANKRUPTCY. ‘A Treatise on the Bank- 
ruptcy Law of the United States,’ by Harold 
Remington. 2 vols. The Michie Co., Char- 
lottesville, Va. 1908. 

This latest book upon the subject of the 
United States Bankruptcy Law is written by 
Harold Remington, referee in bankruptcy: in 
the Cleveland District of Ohio and lecturer 
on the law of bankruptcy at Western Reserve 
University. 

The work is most complete and covers the 
law itself and the decisions in a learned and 
accurate manner. It is especially valuable to 
attorneys because the book is the result of the 
numberless questions of law and procedure 
presented to a referee, and not only are the 
several subjects and their subdivisions covered 
from a legal standpoint but the author cites a 
large number of cases in the federal and state 
courts upon these various subjects. The 
book in this particular alone, is of great value, 
since it provides a ready reference to bank- 
ruptcy cases throughout the United States 
upon the many different points which are 
every day arising in the administration of the 
bankruptcy act. 

The preparation of the book indicates a large 
amount of careful, painstaking work, and the 
copious quotations from the different decisions 
referred to dre of great value to the practicing 
lawyer. 

BIOGRAPHY. ‘‘ The Life and Career of 
Sir T. M. Aiyar, K.C.I.E.,”” by F. Rowlandson. 
The Citator (V. iii, p. 1). 

CONSTITUTIONAL LAW. “ Maya State in 
the Exercise of the Police Power Prohibit the 
Use of the National Flag for Advertising 
Purposes?”’ by George A. Lee. Central Law 
Journal (V. Ixvii, p. 2). 

BIOGRAPHY. ‘ Chancellor Kent at Yale,” 
by Hon. Macgrane Cox. Yale Law Journal 





(V. xvii, p. 553). Conclusion of an arti] 
_ begun in the March number. 

BIOGRAPHY. “Sir Matthew Hale,”’ 
Henry Flanders. University of Pennsylva:. ic 
Law Review and American Law Regis! 
(V. lvi, p. 384). 

CONSTITUTIONAL LAW. In the ] 


Illinois Law Review (V. iii, p. 65) He 
Schofield discusses ‘‘ The Claim of a Fed: 
Right to Enforce in One State the De 
Statute of Another.’”’ This is a criticism 
the case of Chambers v. B. & O. R. Co., deci 
last year in the Supreme Court of the Uni 
States, which held constitutional a statut« 
Ohio making Ohio citizenship of the decea 


the test of the jurisdiction of the Ohio court 


to enforce the death statutes of other stat 
The author believes the decision is wrong : 
hopes that the federal court, when the o« 
sion presents itself, will take a broader view 
the claim of a federal right to sue in one st 
to collect money claimed to be due unde 
death statute of another state. 
CONSTITUTIONALLAW (Division of Powe 
‘* The Intention and Wisdom of the Division 
Legislative Power between 
States,” by F. J. Stimson. 
Pennsylvania Law Review and American L 
Register (V. lvi, p. 361). An _ interesti 


University 


Congress and th 


Vv 


~ 


analysis of the powers of our dual governmet't 


The author says in conclusion: 
‘TI believe that the constitutional decisi: 
of the next ten years will prove the m 


ns 


st 


important in the history of our own.republic 


It is peculiarly the duty of those of our p: 
fession to point out the dangers that beset t 
path upon which the people may wish to : 
Legislation is now pending in Congress whi: 
seems to me to be more radical, more wu: 
English than anything that has been enact: 
in an English-speaking legislature for mai 
centuries. It has been the proud boast of t! 
great statesmen and lawyers of England th 
we have no administrative law, no law peculi 
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to the government or administered by govern- 
ment officials, but that every officer, civil or 
military, must answer for his acts in the com- 
mon law courts, and that every individual or 
association of individuals has the right to have 
their legality tried there, and tried there alone. 
To submit the judgment of the great right of 
frecdom of contract and association to the 
judgment of an administrative official would 
be well on the road to the introduction of the 
whole European system of administrative law 
ani government by bureaucracy. When a 
man is responsible for his acts or contracts not 
to legislatures or courts and juries, but to 
exccutive officers, you cease to be American 
ani become European, if not Oriental, and 
when you give up your care for local self- 
government and your home courts and juries, 
you are not far from the state of the kingdom 
of italy or the Empire of Russia, where a 
mighty central government stretches its 
par.lyzing hand between the laborer and his 
dai'y bread, the merchant and his trade, the 
citizen and his vote.” 

CONSTITUTIONAL LAW. ‘The United 
States Supreme Court and the Commercial 
Era.”’ by John R. Dos Passos. Yale Law 
Journal (V. xvii, p. 573). A brief examination 
of the principles of our Constitution, with 
observations upon the effect which our great 
commercial era has had upon the development 
of constitutional law within the last four 
dec The judiciary department has tried 
in that time to perform its full duty of main- 
taining in form and spirit the federation as 


des. 


formed by the original states. But the new 
commercial era has forced upon it by legislation 
questions of a commercial and economic 
character, and the decisions are unsatisfactory, 
both from their lack of unanimity and from 
their being decided on technical grounds. The 
author is of those who do not believe that 
these questions of trusts, railroads, capital and 


labor are proper subjects for legislation at all. 
If they are, their proper handling requires 
amendments to the Constitution, giving us a 
centralized power and a paternalism which 
will crush out the spirit of individual ambition. 

CONSTITUTIONAL LAW (see Labor Ques- 
tion). 

CORPORATIONS (see Highways). 

CRIMINAL LAW. ‘“ Criminal 
Civil Actions,” by William Steers. 


Issues in 
Canadian 
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Law Times and Review (V. xxviii, p. 
430). 

DIVORCE. ‘‘ Migratory American Divorces 


— Their International Status — Is a Central 
Registry Practicable?’’ by J. Arthur Barratt. 
Yale Law Journal (V. xvii, p. 589). Calling 
attention to the firmness with which British 
courts refuse to recognize divorces where there 
has been no bona fide domicile in the state 
granting the decree, and briefly summarizing 
the points that have been decided. 

The author ‘offers the following practical 
suggestion to remove serious difficulties now 
experienced in ascertaining the marital status 
of parties: 

‘* (1) That all matrimonial decrees (divorce, 
nullity, or separation) should be recorded, not 
only in the office of the clerk of the county 
where the judgment was rendered, but also in 
the office of the secretary of state of the state in 
which such county is situated; and that it is 
also desirable that a copy of the complaint and 
the summons or writ should be filed in such 
-secretary of state’s office immediately after 
service. (2) All such matrimonial actions 
should be under the supervision of the attorney- 
general of the state and his assistants, who 
would be able to intervene in cases of fraud, in 
much the same way that the king’s proctor in 
England may intervene, and of his own 
motion take steps to prevent the decree nisi 
being made final in the states where decrees 
nist are granted. It would also be well if he 
had power to ascertain whether the necessary 
jurisdictional facts (e.g. bona fide domicile) 
‘existed before allowing the action to proceed. 
(3) The creation’ at Washington, or some 
central place, of a central registry for the 
recording of all such matrimonial decrees 
throughout the United States—to be done 
at the expense of the several states agreeing 
to use such registry.”’ 

ETHICS. ‘‘ The American Bar Association’s 
Proposed Code and Oath,” by William A. 
Purrington. Bench and Bar (V. xiii, p. 98). 

EVIDENCE. ‘“ Examinations Before Trial— 
Most Recent Cases,”” by Raymond D. Thurber. 
Bench and Bar (N. xiii, p. 111). 

HIGHWAYS. ‘The Corporation in the 
Street,”” by Charles L. Dibble. Michigan 
Law Review (V. vi, p. 624). The first part of 
this paper treats of the corporation and the 
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abutting landowner, summing up their rights 
as follows: 

‘“ 1, The property of the public in the high- 
way includes, beside the right of travel, also 
the right to permit, by the proper official action, 
the establishment therein of such public 
utilities as are reasonably necessary for the 
comfort and convenience of the people of the 
community and do not interfere unreasonably 
with other proper uses of the same highway. 
Any other occupancy of the highway is a 
nuisance and unlawful. 

‘“ 2. A public service corporation lawfully 
occupying a highway is liable to abutters only 
for actual damage to their land or the ease- 
ments in the street appurtenant thereto. 

‘“In these rules the doctrine of additional 
servitudes has no place. The growth of that 
doctrine is another instance of a hard case 
making bad law. The trouble arose over 
steam railroads. In the beginning resembling 
more closely the trolley lines than the steam 
railroads of the present day, they were wel- 
comed to the streets. Eventually they became 
a hindrance, although changing only in the 
size, frequency, and speed of the trains. The 
courts desired to give the abutting property 
owner some redress in the numerous cases 
where he was seriously hindered in the ingress 
to his property, or was deprived of light and air. 
The doctrine of easements of access, etc., had 
not yet been developed. Accordingly the 
theory of additional servitudes was invented. 
At present the above named easements are 
universally recognized and furnish sufficient 
protection. To award damages for further’ 
real or fancied injuries is not only illogical but 
practically unjust.” 

The following is the author’s summary of 
the law, according to the best authorities, as 
to the relations between various public utilities 
occupying the street: 

““t, As between a municipal corporation, 
acting in furtherance of its governmental 
functions, and a private corporation, the only 
consideration in the location of the municipal 
works is their own efficiency. The munici- 
pality may choose that location most conven- 
ient to its purpose, regardless of inconvenience 
to the private corporation or interference with 
the operation of its plant. And in the absence 
of malice or oppression, the decision of the 





proper municipal officers as to the location of 
public works will not be reviewed by the cour's, 

‘“2. As between private corporations, 0- 
licensees of the municipality, the prevail 
consideration is the accommodation of te 
greatest possible number of uses beneficia! +o 
the public and proper to the street. ‘Iie 
second consideration is the commission of «he 
least possible injury to the equipment of pr or 
occupants. The resulting rule is that a 
corporation will be enjoined from any mate: a 
interference with equipment already in pi: 
unless an avoidance of the interference wo: | 
be inconsistent with the reasonably succes 
operation of the new utility. 

“3. For such unavoidable interference, © ot 
extending to actual injury to its physical 
property, the prior occupant of the street «an 
obtain no damages, either by way of com} -n- 
sation for increased cost of operation or re n- 
bursement for alterations necessitated. 

‘*4. For injury to physical property ri: iit- 


Q 


i a 


fully in the street both the municipality «nd 
the private corporation are liable, even thou -h, 
under the rules above stated, such injury 1 ay 
not be prevented by injunction.” 

HISTORY. James Westfield Thomson 


describes in the June Illinois Law Review 
(V. iii, p. 81) ‘‘ Anti-Loyalist Legislation 
During the American Revolution.’’ ‘he 
article deals with a subject that has seldom 
been carefully treated and is of much intervst. 
It is to be continued. 

IMMIGRATION REGULATION. “ L’Immi- 
gration aux Etats-Unis et la Loi du 20 Février 
1907,” by P. Goulé. Revue de Droit Liiter- 
national Privé et de Droit Pénal International 
(V. iv, p. 372). Analyzing the provisions of 
the Act of Congress of February 20, 10907, 
regulating immigration to the United States. 
To be continued. 

INTERNATIONAL LAW. ‘ International 
Documents. A_ collection of International 
Conventions and Declarations of a Law-Making 
Kind.”’ Edited with Introduction and Notes 
by E. A. Whittuck, B. C. L., Oxon., one of the 
Governors of the London School of Economics 
and Political Science. Longmans, Green & 
Co., London, 1908. 

It contains copies of treaties in French and 
English in parallel columns. Part I contains 
the Declaration of Paris of 1856, the Geneva 
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Convention of 1864, and the Declaration of 
St. Petersburg; part II, the Hague Peace 
Conference of 1899 and the Geneva Conference 
of 1906; part III, the Hague Peace Conference 
of 1907. So far as could be ascertained from a 
necessarily brief examination, the texts are 
accurate, and the book should prove of value 
to «ll students of international law. 

JUDGMENTS. “ Revivor of Judgments,” 
by M. J. Gorman. Canadian Law Times and 
Review (V. xxviii, p. 415). 

LABOR QUESTION. ‘ Labor Organizations 
in Legislation,’ by Jerome C. Knowlton. 
Michigan Law Review (V. vi, p. 609). .Dis- 
cussing the cases of Loewe v. Lawlor, 208 U.S. 
274, known as the Hatter’s case, and Adair 
v. Umtted States, 208 U. S. 161, which have 


beei: severely criticised by labor leaders. The 
autlior agrees with the court’s finding that the 
boycott is an unlawful conspiracy against’ 


interstate commerce and in violation of the 
Anti-Trust Act, and that a statute provid- 
ing criminal punishment for discharging an 
employee because of his membership in a 
labor union is unconstitutional. He regards 
the decision as a pronounced recognition of 
individualism. * 

“ During the past twenty-five years there 
has been a mad rush for organization and the 
rights of the individual have been trampled 
upon and then conceded, only on condition 
that he become a member of some organization 
of capital or labor, and both of these factors 
have been equally at fault in this direction. 
The decisions plainly indicate that the consti- 
tutional guarantees are for the individual as 
against classes and organizations incorporated 
or unincorporated, that individualism is to 
have a reasonable opportunity and is not to 
be crushed out through the power of organiza- 
tion in the use of questionable means and 
measures, or through legislative limitations on 
freedom of action.” 

LEGAL EDUCATION. “Legal Education 
in the United States,” by H. L. Wilgers. 
Michigan Law Review (V. vi, p. 647). A 
careful review of the history of legal education 
in the United States and of its present situation. 
The author concludes that the time has arrived 
“which requires, for the best interest of all, a 
better preparation for the more complete 
mastery of the more intricate law applicable 





to the more complex situations arising daily.’ 
He believes the state universities in the central 
West will be justified by their constituencies in 
making such an advance by requiring a college 
education or two years in college before enter- 
ing on the study of law. 

LEGAL PROFESSION. “The Law—A 
Business or a Profession,” by Champ S. 
Andrews. Yale Law Journal (V. xvii, p. 602). 
Purporting te be the record of a conversation 
between an eminent judge, a distinguished 
lawyer, and the son of the latter, a young law 
student. The older men frankly tell the young 
man how much cant and hypocrisy there is 
in the current talk about the professional 
dignity of the lawyer. The older men hold up 
a high ideal for the younger, but warn him that 
the struggle to maintain it is hard and that the 
many fail to do so. 

LITERATURE. “ True Stories of Crime,” 
from the District Attorney’s office, by Arthur 
Train. Illustrated. Chas. Scribner’s Sons, 
New York, 1908. 

This is a series of stories of interesting crimi- 
nal cases which have passed under the eye of 
the author in his professional work. Many of 
them have previously appeared in periodical 
form. Mr. Train, of whom the hope -has been 
expressed that he may yet prove our American 
Fielding, has already made a reputation by his 
direct and entertaining story-telling, and it 
need only be said that these stories maintain 
his previous high standard. The best of the 
group is the first one, entitled ‘‘ The Woman 
in the Case.” 

MARRIAGE. ‘“ Marriage within Prohibited 
Degrees,”’ by George S. Holmestead. Canadian 
Law Times and Review (V. xxviii, p. 426). 

NEGOTIABLE INSTRUMENTS (Ownership 
of Checks). ‘‘ When is a Bank the Bona Fide 
Owner of a Check Left for Deposit or Collec- 
tion?”’ by Albert S. Bolles. University of 
Pennsylvania Law Review and American Law 
Register (V. lvi, p. 375). Discussing the prin- 
ciples involved and the conflicting cases as to 
ownership of a check credited to a depositor 
with the right to draw immediately against the 
credit. The author favors the view that ‘‘ so 
long as a depositor checks against his actual 
cash deposit, he is not borrowing and the 

bank is not the bona fide purchaser of checks 
credited to him but not collected. When his 
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checks go beyond this line, then the bank | 
becomes the owner either absolutely or to the 
extent of its lien.” 

PRACTICE. ‘Erroneous Decision on a 
Point of Law,” by C. S. B. Aiyangar. Allahabad 
Law Journal (V. v, p. 169). 

PRACTICE. ‘‘ Modern Jury Trials and 
Advocates,’’ 4th edition, containing forty 
condensed trials and specimens of forensic 
eloquence, by Judge J. W. Donovan. The Banks 
Law Publishing Co., New York, 1908. Price 
$4.50. This book is hardly the equal of Mr. 
Wellman’s better known book, but contains 
some passages worth preserving from lawyers 
whose fame once brilliant is already growing 
dim. 

PROPERTY. ‘ Law of Survivorship among 
Native Christians,’’ Anon. Madras Law Journal 
(V. xvii, p. 489). 

PROPERTY. ‘‘A Problem in the Illinois 
Law of Descent,”’ by Albert "M. Kales. June 
Illinois Law Review (V. iii, p. 74). 

PROPERTY. ‘ Restrictions on Indian 
Lands,” by Judge J.O. Davis. Oklahoma Law 
Journal (V. vi, p. 495). 

RAILROADS. “ Railroad 
tion,’’ by Herbert S. Hadley. 
(V. xxviii, p. 241). 

TAXATION. ‘A Treatise on the Law of 
Taxation by Special A’ssessments,’’ by C. H. 
Hamilton of the Milwaukee. Bar. (Chicago, 
George I. Jones, 1907). 

This is a painstaking treatment of the subject 
of special assessments as a separate topic. It 
goes into the origin of special assessments and 
their proper classification under the taxing 
power inherent in the several states; subject 
to the constitutional restraints that the power 
be exercised for a public purpose, a peculiar 
benefit, and with a reasonable apportionment 
of charge to benefits received. The provisions 
of the state constitutions expressly restricting 
their otherwise full power are catalogued, and 
the effect of the 14th Amendment to the 
Federal Constitution considered; the require- 
ments of ‘‘ due process of law ’’ explained, and 
the word “ taking ’”’ defined. 

The various methods of apportionment by 
frontage, cost, area, valuation, etc., are dis- 
cussed, with the conclusion that the true 
criterion in every case is the actual benefit 
received. The author advocates throughout 


Rate Regula- 
Law Register 





his book the thesis that each person in a taxing 


district has a right not to be taxed in excess of 
the benefit to his own property from ‘he 
improvement, and that he has a right to «(ll 
upon the courts to pass upon this question, 
It may well be doubted whether ‘this broad 
principle, if settled law, would not be a mate ial 
judicial interference with a power distinctiv ly 
legislative. To hold that the question of ‘he 
relation of benefits to assessments is that of ‘he 
benefit to the assessment district as a wh Je, 
rather than to each several property owner, 
and that the existence of this benefit to «he 
district, and the determination of a fair sch: ne 
of apportioning the tax, is for the taxing po wer 
to decide, seems constitutionally the sou ler 
view. While it is true that there might |: a 
levy not exceeding the benefit to the taxing 
district and fairly distributed, of which one 
property owner’s share might exceed his 
individual advantage, yet it may be bette: to 
recognize such a case-as an illustration ‘hat 
the legislature may do an injustice which ‘he 
judiciary cannot prevent, than to hold tat 
the legislature can do nothing unless the 
courts agree as to its reasonableness. In «ase 
of any flagrant injustice, there is always the 
14th Amendment. 

The book contains several chapters on })ro- 
ceedings in making special assessments, «ind 
a chapter on remedies. A large number of 
cases are collected, and the book is more 
valuable as a compilation of authority tian 
as an arrangement of a coherent system of the 
law of the subject. 

TORTS. ‘“ Malicious Use of One’s Property,” 
by Robert: L. McWilliams. Ceztral Ww 
Journal (V. Ixvii, p. 23). 

WATER RIGHTS. ‘“ Law of Water Righ 
by William H. Hunt. Yale Law Journal 
(V. xvii, p. 585). Brief survey of the funda- 
mental principles of the law of water rights in 
the far western states. 

WORKMEN’S COMPENSATION ACTS 
(England). ‘‘ La Loi Anglaise de 1906 sur les 
Accidents du Travail et les. Etrangers,’’ by 
C. M. Knowles. Revue de Droit Internati nal 
Privé et de Droit Pénal International (V. iv, 
p. 361). Commenting on the English Work- 
men’s Compensation Act and arguing that its 
provisions apply to foreigners working in 
England and to their dependents, as well as to 
English citizens. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ATTORNEY AND CLIENT. (Presumption that 
Attorney’s Services are Gratuitous.) N. J. Court 
of Err. & App. — The ancient presumption that a 
fee paid to an attorney is in the nature of an 
honorarium receives new support in Bently v. 
Fidelity & Deposit Co., 69 Atl. Rep. 202. 
Arrangements were made by a supposed agent of 
defendants for the services of plaintiffs and 
pleadings were forwarded to them by defendant’s 
New York attorneys, but there was no proof 
of authority on the part of any of these’persons 
to contract for the payment of attorney’s fees 
and the Court of Errors and Appedls held that 
no recovery could be had without proof of such 
contract and that no liability arose from the simple 
fact of performance of services. 

BANKRUPTCY. (Preferences.) (U. S. Cir. Ct. 
Mass.)——-A very interesting question relating 
to the effect of a decree of the Massachusetts 
land court granting registration of title to land 
under Mass. Rev. Laws, c. 128, was raised in 
Morris v. Small et. al., 160 Fed. Rep. 142. 

One Floyd, within four months before his 
bankruptcy, mortgaged the real estate in question 
to Small, for which conveyance Small paid no new 
consideration. At the time of the conveyance, 
Floyd was insolvent and Small had cause to 
believe him so. Small conveyed his rights to 
Hagar, who foreclosed under the power of sale 
contained in the mortgage and bought in the title 
on Small’s behalf. Hagar afterwards conveyed 
to Ring, and Small in a suit in equity against 
Hagar and Ring obtained a decree directing 
Ring to convey to him upon an accounting. 
After Floyd was decreed a bankrupt, his trustee 
in bankruptcy brought a suit in equity against 
Small and others to have the title to the premises 
decreed to be in Small in trust for him and a 
conveyance made to him. ; 

Small pleaded in bar that his title was derived 
from Hagar, in whose favor the land court of 
Massachusetts had rendered a decree declaring 
him entitled to the real estate, and that the 
trustee had due and sufficient notice of the 
proceedings in the land court. The court held 
that Small was not a bona fide purchaser in good 





faith in reliance on the registered title and that 
the degree of the land court did not bar the suit 
in equity by the trustee in bankruptcy to enferce 
a re-conveyance of the land on the ground that 
it had been conveyed by the bankrupt as a 
preference. 

CARRIERS. (Injury to Passengers from Articles 
carried on car.) Colo.— In the case of Farrier v. Colo- 
rado Springs Rapid Transit Ry. Co., 95 Pac. Rep. 
294 a very peculiar question arose in regard to the 
liability of a street railroad for injuries to a 
passenger. On the day of the accident the 
defendant was running from Colorado Springs 
to Manitou a train of cars consisting of a motor 
and an open trailer car. The attachment between 
the two cars was an automatic coupler which 
allowed a play of about an inch. When the cars 
were in motion there was a space of about eight 
inches between the hood or projecting top of the 
rear end of the motor car and the same part of 
the front end of the trailer car. 

A man carrying a long-handled hoe got on the 
car, taking a seat upon the front bench of the 
trailer. He put the hoe so that it rested upon 
the floor and the top of the handle rested against 
the front end or hood of the trailer, projecting 
several inches above the same. 

In the rocking motion of the cars caused by 
the rough tracks the handle was caught under 
the hood of the front car and broken, a piece 
thereof flying backwards through the trailer car, 
striking and inflicting injuries to plaintiff, a 
passenger who sat about the center of the car. 

It appeared that the conductor knew of the 
position of the hoe but did not request the owner 
to place it in any other position. The court held 
that the question whether the conductor’s failure 
to cause the passenger to place his hoe on the 
floor or to carry it in some other position was 
negligence was for the jury. 

An interesting application of the doctrine 
that a carrier of passengers must take the 
utmost possible care to a case where the 
particular result was hardly foreseeable. 


J.H.B. 
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CARRIERS. (Right to be carried on Chartered 
Train.) S. C.— Among the perplexing questions 
arising as to the rights and liabilities of carriers of 
passengers, one is found in Kirkland v. Charleston 
& W.C. Ry. Co., 60 S. E. Rep. 668, 79 P. C. 273, 
which is rather novel. Plaintiff boarded one of 
defendant’s trains at a regular station and ten- 
dered the legal fare to his destination, claiming 
that the ticket office was not open in reasonable 
time to allow him to procure a ticket. His 
tender was refused by the conductor and a pay- 
ment considerably .larger demanded. Upon 
declining to pay the excess he was ejected. The 
testimony went to show that the train was one 
chartered for an excursion and that no tickets 
were sold for it or fares collected other than at 
the instance of the one chartering it. Plaintiff 
testified that he was ignorant of that-fact, however, 
until near his destination and supposed it to be a 
regular train. The court held, following the 
case of Harmon v. Railway, 28 S. C. 401, 5 S. E. 
835, 13 Am. St. Rep. 686, that the railroad could 
not, by charter, divest itself of duties to the public, 
and that not having in any way apprised plaintiff 
of the character of the train before entering, it was 
bound to carry him for the regular fare. 

CONSTITUTIONAL LAW. (Delegation of 
Legislative Power.) U. S. Sup. Ct.— The federal 
safety appliance act of March 2, 1893, 27 Stat., 
Pp. 531, c. 196 [U. S. Comp. St. 190, p. 3174] came 
before the United States Supreme Court for 
construction and determination as to its validity 
in St. Louis, I. M. & S. Ry. Co. v. Taylor, 28 Sup. 
Ct. Rep. 1616. Section 5 of the act gave power to 
the American Railway Association to designate 
a standard height for drawbars on freight cars. 
It was contended that this was an unconstitutional 
delegation of power, but the Supreme Court, 
following the decision in Buttfield v. Stranahan, 
192 U. S. 470, 48 L. Ed. 525, 24 Sup. Ct. 349, 
held the law valid. 

CONSTITUTIONAL LAW. (Government _by 
Commission). Ia. — The case of Eckerman v. City 
of Des Moines, 115 N. W. Rep. 177, is of excep- 
tional interest from many points of veiw. The 
general assembly of Iowa recently provided means 
by which cities of a certain class might adopt a 
system of government modeled somewhat on the 
plan of that known as the Galveston System. 
The law provides for a main governing board 
consisting of a mayor and four councilmen, to be 
chosen at general election. Their powers and 
duties are exercised through a department of 
public works under direction of the mayor and 
four other departments, each under the supervision 
of one of the councilmen. A method of recall of 
officers after election is also provided. The 





validity of the law was attacked from almost 
every conceivable standpoint. It was claimed 
to violate the provision of the Constitution of 
the United States which guarantees a republic:in 
form of, government to each state. It was 
alleged to be in contravention of the state constitu- 
tion, Art. 3, § 1, making distribution of govern- 
mental functions and prohibiting the exercise by in 
officer of department of powers properly belonging 
to another; of Art. 3, § 30. forbidding incorporat: sn 
of cities byspecial law; Art. 1, § 6, providing that «ll 
laws of generalnature shall have uniform operation; 
Art. 3, § 20, relating to removal of officers; Art. 2, 
$1, granting and regulating the right of suffr: 
and Art. 3, § 1, placing afl legislative power in 
the general assembly. It would be useless to 
here attempt to set out in detail the points dis- 
cussed in the thirty-two paragraphs of headnotes. 
Suffice it to say that the act was held valid as 
against every objection urged. 

These constitutional objections to “ govern- 
ment by commission’? cannot be sustained, 
unless the particular form of government 
involves the breach of some special provision 
of a local constitution. The initiative and 
referendum, attacked as contrary to a republi- 
can form of government, are a return to 
democratic government as practiced in New 
England, and constitutional. In re Pfahler, 
150 Cal. 71. The other objections have in 
general no force. Com. v. Plaisted, 148 Mass. 
375; Com. v. Moir, 199 Pa. 534. Occasionally 
some special provision of a local constitution 
will be violated by novel charter provisions. 
Rathbone vy. Wirth, 150 N. Y. 459; Ex parte 
Lewis, 45 Tex. Cr. 1. J.H.B. 


CORPORATIONS. (Issue of Stock.) Tex. Sup. 
Ct.— The meaning of Sec. 6 of Art. 12 of the 
state constitution of Texas was up for determina- 
tion by the supreme court of that state in O’Bear- 
Nester Glass Co. v. Antiexplo Co. et. al. 108 S. VW. 
Rep. 967. A corporation was organized for the 
manufacture and sale of a compound manufac- 
tured from an unpatented formula. The owners 
of the formula were granted a certain portion of 
of the stock of the corporation in exchange for 
the formula. Later the corporation became 
insolvent and the creditors sought to hold these 
stockholders liable for the debts.of the corporation 
on the ground that they had not paid for their 
stock. Sec. 6 of Art. 12 of the constitution 
referred to above provided that no corporation 
should issue stocks or bonds except for money 
paid, labor done or property actually received. 
The court stated that the purpose of this provi- 
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sion was to secure creditors as well as stock- 
holders of corporations against the practice of 
issuing fictitious stock and stock upon an insuffi- 
cient consideration whereby the actual capital 
was much less than the amount represented by the 
shares issued and sold and that the assets of the 
corporation should be something substantial and 
of such a character as to be subjected to the pay- 
ment of claims against it, as well as to secure the 
stockholders in their rights in the capital stock. 

The court held that the secret formula was 
not property within the terms of the constitution, 
and therefore the issuance of stock on the con- 
sideration of its transfer to the corporation was 
contrary to the constitution and those who 
received the stock must be held responsible to 
the creditors of the corporation for the face value 
of the shares received by them. 

DEAD BODIES. (Civil Liability for Mutila- 
tion of.) N. C. Sup. Ct.— The question of the 
civil liability of a railroad corporation for the 
mutilation of the body of a person found dead 
on its tracks was before the supreme court of 
North Carolina in Kyles v. Southern Ry. Co., 
61 5. E. Rep. 278. The husband of plaintiff 
was killed on the track of the defendant railroad 
and the body badly mutilated. After the dis- 
covery of the body the employees of the railroad, 
on the plea that they did not think they had a 
right to touch the body until the arrival of the 
coroner, allowed it to remain where it was between 
the rails so that a dozen or more trains passed 
over it going in both directions. The court 
held that the evidence was insufficient to show that 
the employees willfully, wantonly and brutally 
allowed the body to be mutilated, but states that 
if they did negligently permit it to be exposed on 
the track and failed to properly care for it the 
railroad was liable in damages for the physical 
and mental suffering of the widow of the deceased 
caused by the knowledge thereof, and if they 
refused to remove the remains from a willful, 
wanton or malicious motive, punitive damages 
were allowable in the discretion of the jury. 

DEPOSITIONS. (Suppression of Unsigned 
Duplicates.) N.Y. Sup. Ct.— In Decauville Auto 
Co. v. Metropolitan Bank, 108 N. Y. Supp. 1027, 
it was shown that an order for a commission had, 
been issued for examination of certain witnesses 
in France, and that the tesimony had been 
acually taken and the depositions subscribed. 
The witnesses refused, however, to turn them 
over to the attorneys unless a stipwlation should 
be given that they should not be used in any 
litigation that might arise against their employer, 
a French corporation. Plaintiff refused to so 
stipulate and defendant then sought to introduce 





unsigned duplicates of the depositions. The 
appellate division of the New York Supreme 
Court held that under the New York statute it 
had no authority to do this, but directed the 
lower court to issue an order for a commission 
to take testimony on interrogatories if they 
could be so framed as to exclude the matter to 
which the witnesses objected and if this could 
not be done that letters rogatory issue unless 
plaintiff agree to the admission of the unsigned 
duplicates, 

DESCENT AND DISTRIBUTION. (Rights of 
Murderer to Inherit from Victim.) Mo. Sup. Ct.— 
The Supreme Court of Missouri, in its opinion in 
Perry v. Strawbridge, 108 S. W. Rep. 641, very 
justly characterizes the case as ‘‘ an exceedingly 
interesting one,’’ and while stating that the 
views therein expressed are not in harmony with 
the majority of similar cases, perhaps most people 
will agree that the result reached is favorable 
to the highest regard for life and public policy. 
The action was instituted for partition of real 
estate formerly owned by a Mrs. Evans. She 
was murdered by her husband and he committed 
suicide shortly afterward. Two of the parties 
in the suit were daughters of Evans by a former 
wife and claimed as his heirs on the ground that 
he inherited a one-half interest from his murdered 
wife. The court gives a learned and somewhat 
lengthy discussion of the similar reported cases 
and comes to the conclusion that although the 
most of them hold that murder will not bar the 
right of inheritance from the victim by the 
murderer, a proper regard for safety and public 
policy points the other way; that Evans took no 
interest in his wife’s estate when he murdered her 
and of course his daughters therefore inherited 
nothing from it. 

FRAUD. (Illegal Marriage.) (N. Y. Sup. Ct.)— 
The question of the civil liability of parties to an 
illegal marriage was before the Supreme Court of 
New York in the case of Colt v. O’Connor et al., 
109 N. Y. Supp. 689. It appeared that Mrs. Colt, a 
widow, was married to O’Connor’s testator while 
he had another wife living. She did not know 
of the existence of the other wife or that her own 
Marriage Was in any way rendered invalid. 
After the marriage she nursed her husband 
through a long illness and at his request kept 
their marriage a secret for nearly two years, 
although he was almost constantly at her home. 
The court held that she was entitled to damages 
against testator for the injury caused by marrying 
her while his other wife was living. 

INSURANCE. (Mother of Insured as Member 
of his Family.) Mo. Ct. of App.— Is the mother 
of an insured who is married, a member of his 
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family while not living with him nor dependent on 
him for support? The Missouri Court of Appeals 
says, in Western Commercial Travelers’ Associa- 
tion v. Tennent, 106 S. W. Rep. 1073, that she 
is not. In that case her husband, who was an 
able-bodied man, was living with her and the 
court said she could not be a member of two 
families at the same time. 

LANDLORD AND _ TENANT. (Constructive 
Eviction.) N. Y. Sup. Ct.— Apartment house 
dwellers will find an interesting discussion of 
some of their rights in Jackson v. Paterno, 108 
N. Y. Supp. 1073. Plaintiff leased an apartment 
from defendant. There was no stipulation in the 
lease as to heat, but the court held that a covenant 
for quiet enjoyment would be implied and that 
it would be construed as including an agreement 
to furnish heat where all the heating apparatus 
was in control of the landlord. It was also said 
that failure to furnish heat under such circum- 
stances would constitute a constructive eviction 
if the tenant elected to so treat it and moved out, 


but that no eviction could be claimed if the 
tenant remained in occupancy. 
MUNICIPAL CORPORATIONS. (Right to 


stand in Street.) Mo. Sup. Ct.— Has a citizen 
a right to stand for a considerable length of time 
on the street of a city, so long as he does not 
obstruct the traffic or interfere with the rights 
of others? This question was passed upon by 
the Supreme Court of Missouri in the case of City 
of St. Louis v. Gloner, 109 S. W. Rep. 30. The city 
had passed an ordinance making it a misdemeanor 
for any person to lounge or stand around or about 
street corners or other public places. Defendant 
was doing “ picket duty ’”’ in the street of the 
city near a clothing house where the employees 
were on a strike, and was arrested and prosecuted 
for violating the above ordinance. The evidence 
showed that each morning and evening he, 
together with others, spent considerable time in 
the street and on the walks near the clothing 
house talking with the employees. The court 
held that the ordinance was in violation of 
Art. 2, § 4.0 the Constitution which guaranteed 
every citizen the right of personal liberty and 
that defendant had the right to stop and remain 
in the street so long as he conducted himself 
properly and did not interfere with the use of 
the street by others. 

This is a questionable decision. At common 
law, the right of ‘the public in a highway is 
simply a right to pass and repass. It is illegal 
for one of the public to use a highway for 
pasturing cattle (Dovaston v. Payne, 2 H. BI. 
527), for hunting (Queen v. Pratt, 4 E. &. B. 
860), for interference with another’s lawful 





hunting, though with the laudable design of. 


preventing cruelty (Harrison v. Duke of Rut- 
land, 1893, 1 Q. B. 142), or for standing in it 
and uttering abuse of a neighbor (State v. Davis, 
80 N. C. 351). This being the doctrine of the 
common law, it is a perverted notion of the 
personal liberty clause that it gives a citizen 
the liberty of doing an unlawful act; and it is 
surely within the police power to regulate the 
use of highways in accordance with the common 
law. Suchregulations are not uncommon, and 
have always been sustained. 28 Cyc. 910. J.H.B. 


NEGLIGENCE. (Landlord and _ Tenant.) 
Mich. — The duty of a landlord toward an ill 
person in the home of his janitor was the question 
for determination in Tucker v. Burt, 115 N. \W. 
Rep. 722. Plaintiff's son-in-law was janitor of 
an apartment building owned by defendant 
and lived in rooms in the basement. While 
plaintiff's boy was there in charge of her daughter 
he was taken ill. It was arranged that the boy 
should remain there and while plaintiff was 
taking care of him she was taken ill with erysipelas. 
Defendant having learned of plaintiff’s illness 
and the infectious character of it, notified her 
son-in-law that he must take her out of the 
building and on the following forenoon told him 
that he must do so at noon or he would bring an 
officer te put them all out, whereupon plaintiff 
left. The plaintiff claimed damages for aggrava- 
tion of the illness consequent on her leaving. 
The court held that the janitor was not a tenant, 
but merely an employee of the defendant and as 
such had no right to bring into his employer's 
house to reside with him any one without his 
employer’s assent and that since the defendant 
had not invited plaintiff to his house or authorized 
his employee to do so and the disease was infectivus 
and dangerous to the tenants in the house, 
he was under no obligation to keep her there if 
she could be removed without danger of serious 
injury and violated no duty to her in causing lier 
removal. 

NEGLIGENCE. (Theaters.) R. I.—In Brown 
v. Batchellor, 69 Atl. Rep. 295, damages are 
claimed as the result of an accident at a theatrical 
entertainment. <A part of the performance cun- 
sisted in an exhibition of bicycle riding, in the 
doing of which one of the riders went over the 
edge of the platform and against plaintiff, who 
occupied a front seat. The lower court sus- 
tained a demurrer to the declaration on the 
ground that it was not the duty of defendant 
to erect barriers as alleged therein and for the 
further reason that it failed to set out in what 
the alleged negligence consisted. The Supreme 
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Court reversed this decision and said that the 
mere happening of the accident called for an 
explanation and that a slight and almost invisible 
barrier might have been provided. 


PATENTS. (Rights of Master and Servant.) 
Mass.— Two or three interesting questions relating 
to patents are discussed in American Circular 
Loom Co. v. Wilson, 84 N. E. Rep. 133. One of 
defendants, while in the employ of plaintiff, 
invented certain machinery and acquired by 
assiznment certain other inventions, all of which 
were put to use by plaintiff with defendant’s 
acquiescence. Plaintiffsought torequire defendant 
to assign to it all rights in all the patents. The 
court held that there was no breach of duty by 
defendant in securing a patent to his own invention 
but that the assigned patents, secured while acting 
as laintiff’s superintendent, should be decreed 
asbeing heldintrust. Plaintiff was held, however, 
to \e estopped by its own acts from claiming 
the beneficial interest in one of these. 


PRIVACY. (Statute restraining Publication of 
Photograph.) N. Y. Sup. Ct.—In Moser v. Press 
Pul). Co., 109 N. Y. Sup. 963, the Supreme 


Court, Special Term, construes Laws 1903, p. 308, 
ec. 132 authorizing any person, whose name or 
portrait is used for the purposes of trade without 
his written consent, to restrain the use thereof, 
and concludes that it has no application to the 
publication of a person’s photograph without 
his consent in a daily newspaper in connection 
with items of news not in any way libelous. In 
the course of the decision, the court says that 
while it may be that the statute is broad enough 
to give a cause of action to a 


person whose 


portrait was unauthorizedly published or used. 


in a newspaper continuously, day after day, 
in connection with the advertisement 
patent medicine or some other commodity which 
the advertiser was interested in selling, and for 
the purpose of trade, it did not think it was ever 
intended by the Legislature that a newspaper 
could be prohibited from using or publishing in a 
single issue the name and portrait of a person 
without his consent having first been obtained. 


RAILROADS. (Acquisition of Control of Other 
Corporation.) Mass.—JIn the case of Attorney- 
General v. New York, N. H. & H. R. Co., 84. N. E. 
Rep. 737, the Supreme Judicial Court of Massachu- 
setts was called upon to determine whether the 
defendant corporation, which was organized under 
the statutes of both Connecticut and Massachusetts, 
had the power to hold stock in street railroad 
companies. The statutes of Massachusetts forbid 
railroad companies from directly or indirectly 
taking or holding the stock or bonds of other 


of some 





corporations, but the claim was made that on 
account of being incorporated under the laws of 
Connecticut this provision would not apply to 
defendant. The court held that notwithstanding 
the organization under the statutes of both states 
it remained a domestic corporation subject to 
the laws of Massachusetts. 


TAXATION. (Interstate Commerce.) N. J. 
Ct. of Err..& App.— If a coal company sends its 
product into another state than that in which 
it was mined, to be there stored and held under 
its own control to await shipment to subsequent 
purchasers, does the property thereby become 
exempt from state taxation as being the subject 
matter of interstate commerce? This question 
was involved in Lehigh & Wilkes-Barre Coal Co. 
v. Borough of Junction, 68 Atl. Rep. 806, a 
certiorari proceeding to compel the setting aside 
of an assessment, by the New Jersey authorities, 
on coal brought from Pennsylvania. The court 
held the property not exempt and refused to set 
the assessment aside. 


This is quite in accordance with the authori- 
ties. Pittsburg and S. Coal Co. v. Bates, 156 
U.S.577. Such a tax is not an interference 
with interstate commerce. There appears to 
be a distinction in the case of imports from 
foreign countries; to tax them while in the 
original packages awaiting a first sale is to tax 
imports. Brown v. Maryland, 12 Wheat. 419; 
May v. New Orleans, 178 U. S. 496. J.H.B. 


TRADE UNIONS. (Unlawful Acts of Strikers.) 
Mass.— The Supreme Judicial Court of Massachu- 
setts rendered a sweeping decree against promoters 
of a strike in Reynolds v. Davis, 84 N. E. Rep. 
457. An injunction was sought by several firms 
and individuals to restrain a number of unin- 
corporated associations and persons from in any 
way interfering with the business of complainants 
by inciting or furthering a strike against them. 
Complainants had formerly had agreements with 
the various unions bu. had decided to adopt the 
‘“* open policy. Defendants thereupon 
began to interfere with the business of complain- 
ants and tried to com el them to adopt rules 
referring all questions involving disputes with 
employees to an executive board with which 
defendants were affiliated. The court held the 
object of the strike illegal and issued an injunction 
‘restraining defendants from combining to- 
gether to further the strike in question and from 
doing any acts whatever, peaceful or otherwise, 
in furtherance thereof, including payment of 
strike benefits and putting the plaintiffs on an 
unfair list.” 


shop 
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Poetic Licence.— There was unearthed at the 
Registry of Deeds at Ossipee, N. H., a while 
ago rather a curious document. ‘ Bill Fox ”’ 
was a well known character in Northern 
New Hampshire thirty or forty years since, 
and gave this deed for some small favor 
granted; but it was thought too good to be 
lost and is duly recorded at Ossipee. 


Deed of Mount Chocorua. 


Know all men, Lords, esquires, and peasants, 
And know all women by these presents, — 
In short, let all creation know, 

That I, Bill Fox of Wolfboro, 

State of New Hampshire, County Carroll, 
A yoeman bald unused to hair oil, 

In duplicate consideration 

Of good will towards my blood relation, 
And two bears’ feet most oleaginous 
(Ungrateful let no man imagine us, ) 

To me in hand before enditing, 

Or ever thought of, was this writing 
(And which I, bound for land o’Canaan, 
Will daily rub upon my cranium, ) 
Delivered by one Witt De Carter, 

A true descended Son of Sparta, 

And ward ad litem of old Nimrod, 

The Tutelar saint of gun and ramrod — 
Of Ossipee in State aforesaid, 

And county ditto (be no more said 

Of that venue for tattlers gossipy, 
Enough will tell of ‘* righteous ’’ Ossipee, ) 
Do thus remise, release, and quitclaim, 
Nor to myself henceforth one whit claim, 
So long as I am reckoned vital, 

To said De Witt all right and title 

Which I or my male tail descendant, 

Can claim or hope to claim or covet, 
While glitters gold and misers love it, 

In and unto a certain parcel 

Or piece of land (don’t deem it farce all,) 
In Sam’s dominions situated 

Containing as ’twas estimated 

By actual measurement and survey 

Of engineers (now dead with scurvy, ) 
Five million acres nine square perches, 
Besides the Intervale of Birches, 
Including mountains, hills, and hollows, 
And bounded and described as follows, 
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To wit: Begin at Whiteface School-house, 
And running tow’rds McGaffey’s tool-hous: 
Thence where two highways fork and span:le, 
Jog off upon the sin’ster angle 

To Dave Rowe’s cabin hospitable, 

Thence where the d 1 you are able, 
Keeping in close perambulation 

Within the metes of Yankee nation, — 
Remembering when at last you’ve done it, 
To leave off at the bounds begun at: 
Hereby both meaning and intending 
(That litigation it may’nt end in) 

The said grantee shall be invested 

With all Chocorua granite crested, 
Whereon grim Bruin growls in glory, 
From verdant base to summit hoary, — 
To have and hold the same forever, 
Provided he be the longest liver, 

To him, his heirs, assigns, successors, — 

A chain of undisturbed possessors, — 
With each appurtenance and privilege 
Thereto belonging — in a civil age, 





‘And I do covenant with said Carter, 


While earth is land and two thirds water,» 
And-I am spared by rueful Nemesis 
To warrant and defend the premises, 
To him and his from parchment blunder, 
And scamps under me claiming under; 
But not to warrant and defend ’em 
When Ursa Majors seek to rend ’em, 
But rightful lords and lawless squatters 
For title then to trust their trotters, 

In witness whereof, super Vellum, 
I set my manum et sigillum, 
Year eighteen hundred six and sixty, 
September third, O Deed, I fixed ye, 
May Simis ne’er in wrath o’erwhelm us: 
Subscripse. 





Vulpus Gulielmus [Seal] 
Acknowledgement et ceteranum 
Justitias at pacisque quanum 
Received Sept. 22d, 1866, examined by) 
LOAMI HARDY, Recordc? 


A true copy of Record, Attest 
JAMES O. GERRY, Register of Deeds 


Recorded in Carroll County N. H. Registry of 
Deeds, Book 49, page 167. 
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Justice Stumbled. — During the recent trial 
of J. B. Lipscomb, a former policeman, for 
alleged assault, an incident occurred in the 
criminal court which, it is thought, gave the 
defense a slight advantage. Assistant United 
States Attorney Turner was only too glad to 
ridicule the claim of the defense that the 
policeman stumbled while pursuing the man 
who was shot and that the shot was acciden- 
tally fired. 

“Why should he have stumbled?” Mr. 
Turner asked. ‘‘ Almost an impossibility.” 

It became necessary for the prosecuting 
ofiicer to walk over to the judge’s bench, and 
before reaching the judge he stumbled, the 
only thing keeping him from falling being the 
lack of space. 

“ There,” said Attorney Carrington, ‘‘ the 
learned district attorney has stumbled. 

ir. Turner had to admit that he had stum- 
bled, although two of the jurors declared they 
had not witnessed the incident. 

“And the failure of you two gentlemen to 
see it,’ the defendant’s counsel argued, “is in 
linc with the testimony. If the jurors didn’t 
see Mr. Turner stumble at such close range, is 
it not possible that the witnesses who were so 
far away from Lipscomb didn’t see what 
happened?” 

There was no answer to his argument, and 
Lipscomb was acquitted. — Washington Star. 

Circuity of Action.— In suit to enjoin tres- 
pass by neighbor’s hens court says: 

Without aiming to detract from the dig- 
nity and importance of the Iowa hen it would 
be intolerable to require of this plaintiff that 
he sue separately for the damage done by 
each cackling hen and stately rooster upon the 
occasion of each predatory excursion across 
the fateful road. 

Law Language.— The following clipping 
from the Christian Advocate, while greatly ex- 
aggerating the subject, yet contains much 
truth: 

“ If I were to give you an orange,”’ said Judge 
Foote of Topeka to D. G. McCray, ‘“‘ I would 


. Simply say, ‘I give you this orange,’ but 


should the transaction be intrusted to a lawyer 
to put in writing he would adopt this form: 
‘I hereby give, grant and convey to you all 
my interest, right, title and advantage of and 
in said orange, together with its rind, skin, 





juice, pulp and pits and all rights and advan- 
tage therein, with full power to bite, suck or 
otherwise eat the same, or give away with or 
without the rind, skin, juice, pulp or pits, 
anything hereinbefore, or in any other deed 
or deeds, instruments of any nature or kind 
whatsoever, to the contrary in anywise not- 
withstanding.’ ”’ 


Integral Calculus.—The court officer who 
brought in the prisoner was a new man, and 
not familiar with the technical language of 
the law, so when the Judge asked: 

‘* What is this man accused. of, Mr. Officer?”’ 
he replied with some hesitation, ‘ Bigotry, 
your Honor? ” 

“What?” said the Judge, ‘“ Bigotry? I 
didn’t know that was a crime in Massachu- 
setts. What has he been doing?” 

‘* He’s married three women, your Honor.” 

‘“* Oh, married three women! Why that isn’t 
bigotry, that’s trigonometry. 


The Doctor.— Lord Bramwell, a notable 
wit of the English bench, was once sitting in a 
case where the prisoner was accused of shop- 
lifting, ‘‘ My lord, my client is not a common 
thief,’ urged the barrister for the defence. 
‘He is suffering from kleptomania.”’ ‘‘ That 
is exactly the disease I am here to cure,’’ 
replied Lord Bramwell, blandly. 


Satisfaction. He had been asked, on cross- 
examination, a lot of useless questions, 
among others whether or not he was born in 
Ireland, which last he had truthfully answered 
in the affirmative. Then he was asked to 
explain the meaning of some of the words 
he had used; all for the purpose of confusing 
him before the real point was_ reached. 
Then counsel went on: 

‘* When you said you were ‘ satisfied’ just 
now, you meant, I suppose, that you were 
content? ”’ 

“I did not.” 

“Well, satisfied and content are just the 
same are they not?”’ 

““ They are not.” 

‘Well, suppose you explain to the Court 
and jury what the difference is.” 

** Sure, I will. Now, for instance, I might 
be satisfied that it was you I saw out behind 
the barn kissing my wife, Nora, but I’d be far 
from being content.” 
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Something of a Lawyer.—‘‘ Well, yes,” 
replied the landlord of the tavern at Polkville, 
Ark., ‘‘ when an attorney, appearing for a 
bloated railroad corporation in the face of a 
jury composed exclusively of middle-aged 
farmers, can prove, in a case wherein a widow 
lady —and a pretty blamed middlin’ good- 
looking widow lady, at that — sues for the 
value of a calf that was run over and killed by 
the train, right dab in the middle of the town 
at high noon, with half the population behold- 
ing the slaughter; that the calf did not stop, 
look and listen, as warned by the sign at the 
crossing; that the engine did not hit the animal 
at all, except nominally; that the calf really 
died, if at all, of some obscure Latin calf- 
disease or other; that the company, by its 
faithful servant, the engineer, did an act of 
pure philanthrophy in killing the calf, as, 
instead of being a valuable possession in the 
hands of the widow, as alleged, it was really an 
incubus, in that it was engaged in eating its 
fair mistress out of house and home; and, 
lastly, that the fair plaintiff, herself, despite 
her tears, had once been a lady book agent — 
when he can achieve all that and win the case, 
as the colonel shorely did, no longer than a 
- week before last, I sh’u’d presume to say that 
he is pretty considerable of a lawyer!’ — 
Puck. 


’ 


Familiar.— ‘‘ It was this way Judgie,’ 
said a culprit before a New York magistrate. 
Whereupon the magistrate laughed, and 
exclaimed: ‘‘ Well, if that doesn’t remind 
me of home: That’s what may wife calls 
me.” And the fine was only $1. Still, it is 
not a safe precedent. 


Over Oath and Under. — J. Thomas Heflin, 
a distinguished member of the Alabama 
delegation in Congress, maintains that his 
State is the most chivalrous in the coun- 
try. ‘‘ Nowhere,” he recently remarked, “‘ is 
this more to be observed than in those 
least chivalrous of places, the courts of law. 
Not leng ago one of our best-known judges, 
famed for his severity and his uncomprom- 
ising loyalty to the traditions of proced- 
ure, had to try a case in which one of the 
witnesses happened to be an actress of no 
small popularity in the South. It chanced 
that the nature of her evidence was such that 





the usual question about her age was 1 
likely to be omitted, so when she came to the 
stand his honor told the court-clerk to suspe: 
action for a moment; then, turning to the 
actress, he demanded: 

‘“** Madam, how old are you?’ 

‘““*« Twenty-six,’ replied the witness, w! 
is thirty-six if she is a day. 

““*Very well,’ said the Judge, polit iy 
‘I asked you that question because, if I hacd:’ 
it would surely have been asked you when 
attorney for the defense cross-examined \ 
And, now that you have told us your age, 
you swear to tell the truth, the whole tri th, 
and nothing but the truth?’ ” — Satur: 
Evening Post. 


Sentence Suspended.— ‘‘ You are char 
with having registered illegally.” 

“Well, your Honor,” responded the prisor.« 
““perhaps I did, but they were trying so h: 
to beat you that I just got desperate.’ 
Philadelphia Ledger. 


Competent. — Congressman O’Connell (cross- 
examining plaintiff an aged man whose mental 
“* Have 


capacity is the question in the case). 
you voted?” 
Plaintiff. —‘‘ Sure, I 


have,— for forty 
years.” 

Mr. O’Connell.— “‘ Did you vote at the last 
election? ”’ 

Plaintiff— ‘1 did that, and I voted for 
you.” 

Plaintiff's counsel——‘* Your Honor, I ask 
to have that last stricken out as irresponsive.” 

Mr. O'Connell. —‘‘ Your Honor, I insist 
that it remain in. It shows the intelligence 
of the witness.” 


Where They were Best. — In the course of a 
recent case before Mr. Justice Darling the 
Judge declined to make a requested ruling, 
saying that if he did so the Court of Appeals 
would say he was wrong. Counsel having 
expressed disagreement with this v'ew, the 
Judge said; ‘‘ Well, you know the Court of 
Appeals as well as I do, perhaps better, for you 
see them at work, whi'e I only meet them at 
luncheon.”” To which the barrister dryly 
replied: ‘‘ Your Lordship sees them at thcir 
best.’” — Law Notes. 
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Tears Produced in Court.— In a case re- 
cently tried in Fall River before Judge Bell, 
Dr. George L. Walton of Boston appeared as 
a witness for the defence. 

The plaintiff claimed that he had been 
severely injured by a car leaving the rails, 
and that he had suffered as a result of this 
injury for over two years and was still suffering. 

Dr. Walton testified that he had examined 
the plaintiff, and that in his opinion the 
symptoms that the plaintiff complained of 
were within his own control and were not 
genuine. 

Upon cross-examination Waldo Reed of 
Fall River took each sympton separately and 
mace each into a question which ended with, 
“ Do you believe that to be a genuine symptom 
doctor?”’ and to each question Dr. Walton 
said ‘‘ No.” 

The star question was reached and Reed’s 
voice trembled with emotion as he asked, 
“Dr. Walton when pressure was applied to 
this man’s back between his shoulder blades 
tears came to his eyes; do you believe this 
to be a genuine symptom?” 

“No,” said Walton. 

Dr. Walton, can a man make tears come 
to his eyes without cause?” 

“Hum,” said Walton, “ I’ve seen lawyers 
do it in court.”—Daily Law Journal. 


Dog Day Law.—In Pittsburg a woman 
recently died and left a thousand dollars by 
her will to her kioodle, Spot by name. The 
probate court intimated that the bequest 
could not be carried out, as a dog could not 
legally hold property, and therefore could not 
inherit it. 

Thereupon Jaggers, with a sooty coach dog 
at his heels, arose and said: ‘‘ Your Honor, I 
appear as attorney for the dog, Spot, the 
same which is now at bar. I beg to say that 
the court does not fully understand this 
question. While it is true that a dog cannot 
hold property, yet a trustee can. And in this 
instance this dog Spot stands in its relation 
to the court as an incompetent person, and I 
now request that I be appointed trustee for 
the person of the beneficiary and be allowed 
to give bonds for the faithful performance of 
my duty. This dog requires care, education, 
maintenance and at times, medical attendance, 





and I stand ready to carry out the wishes of 
the deceased.” 

The Court here seemingly lost his temper 
and blurted out, ‘‘ No dog, or attorney for a 
dog, has any standing in this court. I ask 
that counsel and his client kinsman will make 
room for the next case. Out damned Spot — 
out I say! One, two — hell is murky — out!”’ 
— The Phillistine. 


Not Law.— In a jury tria in New York 
recently the attorney for the defendant started 
in to read to the jury from a certain volume 
of the Supreme Courts reports. He was inter- 
rupted by the Court, who said: 

“* Colonel , it is not admissible, you 
know, to read law to the jury.” 

‘Yes, I understand, your Honor; I am only 
reading to the jury a decision of the Supreme 
Court.’’ — Philadelphia Ledger. 


The Ingenous Counsel. 


The trial it progressed and to it he bore 

His zeal, his skill, his learning of law and lore; 

His evidence cumulated, yet his witnesses 
swore and swore 

To everything he wanted and to more and - 
more and more. 

But, Alas! Each a different tale did unfold 

And no two of them the same story told. 

The defense rested then his procedure he did 
elect 

And moved the wondering Court, a verdict 
to direct. 

“Direct a verdict?’’ His Honor cried with 

zest, 

“Your motion counsellor is surely made in 
jest, 

This evidence here a unanimity most decidedly 
lacks, 

Each witness has testified to a different 
state of facts.” 

“That I know,” the ingenious counsel 
urbanely replied, 

“For upon that circumstance have I purposely 
relied, 

A similarity of recital to avoid, I diligently 
sought, 

Fearing the monotony, would tire the learned 
Court.” 

Louis Heft. 
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Fortunate. — A notorious mountain moon- 
shiner, familiarly known as ‘“‘ Wild Bill,’’ was 
recently tried before a Federal court in 
Georgia, and was adjudged guilty. Before 
pronouncing sentence the judge lectured the 
prisoner on his long criminal record, and at 
last, informing him that the court entertained 
no feeling of anger toward him, but felt only 
unmixt pity, sentenced him to spend six years 
in the Federal prison at Atlanta. 

Bill stolidly shifted the quid of tobacco in 
his mouth, and turned to leave the court room 
with the marshal. Once outside, the only 
thing he said was this: 

‘Well, I suah am glad he wa’n’t mad at 
me!’’ — Cleveland Leader. 

His Informal Way.— The following anec- 
dote, after remaining in storage many years, 
has been recently dusted and brought to light. 

A young and afterward distinguished attor- 
ney from an up-country district of New York 
state was arguing his first appeal in the old 
general term of supreme court. He had been 


in many legal scrimmages in justices’ courts 
at home, but had never stood in the awesome 
presence of five sedate and learned judges of 
the supreme court, in general term assembled. 


His embarrassment was great. He repeated 
himself and misplaced his words so often that 
it.was quite evident that he must soon be 
routed by his own confusion unless something 
should occur to break the spell. Finally, 
and just as he was floundering the deepest in 
a chaotic jumble of language and ideas, the 
presiding judge interrupted with the follow- 
ing remark: 

‘“Mr. Smithers, I believe it will be a great 
relief to yourself and to the court if you will 
address us in the same free and informal way 
that you doubtless use in addressing your 
local justice of the peace.”’ 

‘“ Well, then,’”’ replied Smithers, ‘I wish 
that while I am busy alleviating your honor’s 
dense ignorance of the law you would keep 
your d—d mouth shut! ’’ The court laughed 
heartily and waved for him to proceed. He 
grew eloquent, and won his case in the midst 
of hearty applause. — Bohemian. 

More Hubbard Stories.— The late Judge 
Hubbard of Iowa was known in his age and 
generation for telling the most cutting things 
in court and out of court. The following was 





told in the heat of a law suit against an old 
client, for which the judge had no use. ‘he 
witness had been on the stand in cross-ex:iinj- 
nation all day, when the judge adjourned 
court for a few minutes. The witness pulled 
out a red bandana to wipe his brow, when 
Judge Hubbard piped out in a shrill v: ice, 
saying: ‘‘It makes you sweat to tell the 
truth, John, don’t it?’’ This cutting re:.ark 
was never forgiven or forgotten by the «ved 
banker, John Ware. Another time a very 
talkative lawyer, who was getting the worst 
of it in the law suit with the judge, sti‘ed: 
‘IT was once judge in the state of Nebriska, 
and ought to know something about the l.wy.”’ 
The judge replied: ‘‘ Well, you mean you 
kept the seat of the judge warm while he had 
gone for dinner, don’t you?’’ At another ‘ime 
the judge opposed an ex-governor of the 
state in a fierce law-suit, where the ex-govi nor 
received no mercy at the hands of this old 
man, and finally to remind the judge he said: 
““You have evidently forgotten that I ap- 
pointed you judge while governor of this 
state.’’ The judge replied in a sarcastic tone 
saying: ‘‘ Yes, I am aware of that, and it is 
the only decent thing you did while you were 
governor.”’ 

Professional Ethics. — ‘‘ You'll have to send 
for another doctor,”’ said the one who had been 
called, after a glance at the patient. 

“Am I so sick as that?’ gasped the 
sufferer. 

‘““T don’t know just how sick you are,”’ re- 
plied the man of medicine, ‘‘ but I know you’re 
the lawyer who cross-examined me when | ap- 
peared as an expert witness. My conscience 
won’t let me kill you, and I'll be hanged if 
I want to cure you. Good-day.”’ — Phila- 
delphia Ledger. 

Explained. — ‘‘ You state in one place that 
you were born in 1884?” 

* Yes, air.” 

And in another that you were born in 
1885?” 

** Yes, sir.” 

* Isn’t that inconsistent? ”’ 

““Oh, no,’ smiled the witness. ‘1 
born in 1884, and just stayed born. 
I’m born yet.” 

Then the great lawyer had to recognize that 
a novelty had been sprung on him. 
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ADVERTISEMENTS 





YOUNG LAWYER, with nearly eight years 

experience as Register of Probate, desires to 
become associated with an attorney or law firm in 
Boston or vicinity having a probate practice. 


Address A. R. P., care of The Green Bag, 
83 Francis St., Boston, Mass. 


BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counse! in any court, and do a General Business for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre- 
cedent: before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEG AL OPINIONS on any proposition, highest courts every- 

where: Advice, consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress, 
Execut've departments, State and Federal governments, and in all 
courts, nd also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis " citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
vs \ddress THE HANLONS. Attorneys, WasHincton, D.C., 

S.A 


Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW  iiscit PRACTICE 

(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and ay sell their securities to raise 
capital {or development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and the?r s:curities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, inclu ing 
copyrig!ited books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New York 
and Wasuincton, D.C., U.S Tuos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 


FOR SALE 
Complete set (1/9 vols.) of 


“THE GREEN BAG” 
Bound in green cloth, $50.00 
Wo. J. BECK - - Columbus, Ind. 


Law Students 
Vacation Work 




















FE suggest to students work- 
ing their way through law 
schools, that they can earn some- 
thing during vacations by getting 
subscribers for THe Green Bac. 


Liberal commissions for workers. 
Write (enclosing references) to 


THE GREEN BAG 


WALTER F. WYMAN, Mgr. 
83-91 Francis St. - - - Boston, Mass. 














TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 
submit references and state qualifica- 
tions. A personal interview required. 
Address, 








T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ course agers to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monda peoiies the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGOR, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ ‘ 


OFFICE: Tucker Building - RALEIGH, N. C. 
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Great American Lawyers 


is to the American Bar what Lord Campbell’s “Lives of the 
Lord Chancellors and Lord Chief Justices’ is to the English Bar 


—w BY 


82 Most Notable Legal Writers 
Edited by William Draper Lewis 


Dean of the University of Pennsylvania Law School 


The Most Important Legal 
Publication in Many Years 


The oniy adequate work of its kind in existence. The 
eminent authors have set vividly before the reader the 
personality of these giants of the American Bar, the 
events of their lives, the leading influences of their 
times, together with much critical analysis and original 
historical matter of highly readable and interesting 
character, The complete work gives a history of the 
legal profession and a most illuminating insight into 
political and social conditions at every stage of national 
develovement. 








High Praise from High Places 


HON. JAMES BRYCE, British Ambassador: 
“The work forms an aid to American history of high worth.” 
VOLUMES HON. ELIHU ROOT, Secretary of State: 
Specimen Binding “It is very gratifying to have a work of this kind so well done.”’ 
One of the 5 styles. Three- HON. DAVID J. BREWER, U. S. Supreme Court: 
quarter calf, with red and blue “It is worthy of the highest commendation.” 


a hand-tooled and hand- 
made throughout. 











A SPLENDID SPECIMEN OF BOOK MAKING 


“GREAT AMERICAN LAWYERS” will be issued in eight magnificent volumes, in a choice of 

several bindings to suit the taste of every purchaser. Typographically this work is perfect. 

The numerous illustrations are rare and beautiful, paper and print are of the finest 

quality and the bindings exquisite. Volumes I and II are now ready. G.B 
o . 


Special Inducement for Advance Subscribers < 


A very liberal arrangement is made for advance subscriptions. Send for full 9 The John 

details of this offer. Prospectus showing specimens of binding and complete C. Winston Co 

description of this work sent on application. , : 
1006-16 Arch Street 


FULL INFORMATION FREE Sean, Se 


Fill in the corner coupon, cut out and mail it to-day. All inquiries 
gladly answered without -~ obligation to purchase. This work 
can be obtained only through authorized agents or direct of the 
Publishers. 


THE JOHN C. WINSTON CO., Philadelphia. 


Please send me particu- 

lars and free prospectus of 
“Great American Lawyers” 
without any obligation to myself 











UNUSUAL OPPORTUNITY FOR 
HIGH CLASS AGENTS, choice 

territory and liberal terms. 
WRITE FOR PARTICULARS. 














NEW EDITION, JUST PUBLISHED. 


THE NEGOTIABLE INSTRUMENTS LAW 


AS ENACTED IN 


Alabama. Illinois. Michigan. New York. Tennessee. 
Arizona. lowa. Missouri. North Carolina. Utah. 
Colorado. Kansas. Montana. North Dakota. Virginia, 
Connecticut. Kentucky. Nebraska. Ohio. Washington. 
District of Columbia. Louisiana. Nevada. Oregon. West Virginia, 
Florida. Maryland. New Jersey. Pennsylvania. Wisconsin, 
Idaho. Massachusetts. New Mexico. Rhode Island. Wyoming. 


THE FULL TEXT OF THE STATUTE WITH COPIOUS ANNOTATIONS. 


Third and Revised Edition, 1908. 


By JOHN J. CRAWFORD, of the New York Bar, 
BY WHOM THE STATUTE WAS DRAWN. 





The adoption of this Law so generally by the different States has made it one of the most important 
statutes ever enacted in this country. Hardly any case now arises upon a negotiable instrument but 
requires the application of some provision of the Act. 

The standard edition of the Law is that prepared by the draftsman. In this THIRD EDITION, 
the author has cited upwards of two hundred new cases, in which the statute has been construed or 
applied. These are not only important in the States where they were rendered, but also in all other 
States where the statute is in force. 

All of the original annotations are preserved. These are not merely a digest and compilation of 
cases, but indicate the decisions and other sources from which the various provisions of the statute were 
drawn. They were prepared by Mr. Crawford himself, and many of them are his original notes to the 
draft of the Act submitted to the Conference of Commissioners on Uniformity of Laws. 

A specially important feature is that the notes point out the changes which have been made in 
the law. 

CRAWFORD’S ANNOTATED NEGOTIABLE INSTRUMENTS LAW, Third Edition 
(1908), is a neat octavo volume, bound in law canvas. Price $23.00 net, dut sent by mail or 
express, prepaid, on receipt of the amount. 





“THE CREAM OF PROBATE LAW.” 
NOW READY. - - VOL. 12. 


PROBATE REPORTS ANNOTATED 


CONTAINING (in full) OVER 100 CASES OF GENERAL INTEREST AND VALUE DECIDED IN THE HIGHES7T 
COURTS OF THE SEVERAL STATES, ON POINTS OF PROBATE LAW SINCE VOL. II 
WAS ISSUED, WITH FULL NOTES AND REFERENCES, AND WITH A DIGEST OF 
MANY RECENT CASES OTHER THAN THOSE REPORTED IN FULL. 


By WILLIAM LAWRENCE CLARK, 


Author of Clark on Contracts, Clark and Marshall on Corporations, etc. 








Some of the Subjects covered by the Cases in these Volumes: Descent and Distribution; 
Appointment, Powers, Duties and Liabilities of Executors, Administrators, Guardians and Testamentar 
Trustees; Foreign and Ancillary Administration; Testamentary Capacity and Undue Influence; Formal- 
ities of Execution and Revocation of Wills; Devises, and their Construction; Legacies, their Vesting, 
Payment, Abatement, Satisfaction and Ademption; Probate and Contest of Wills and Codicils; Foreign 
Probate; Lost Wills; Adoption and Legitimation of Children; Advancements; Powers; Perpetuities ; 
Trusts; Evidence; Costs; etc. 

The PROBATE REPORTS ANNOTATED are handsome octavo volumes of about 800 
pages each. Price $5.50 net per volume, but sent, all charges prepaid, on receipt of price. 
Special terms of payment given on complete sets. 


BAKER, VOORHIS & CO., Law Publishers, 


45 & 47 JOHN STREET, NEW YORK. 





For sale by all Law Booksellers. 
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STIMSON 


His PoINT oF VIEW 


Curiously, none of the books, heretofore pub- 
lished on this subject, has given more than passing 
notice to that phase of the constitution having to do 
with PERSONAL LIBERTY, while the state constitu- 
tions have never been systematically treated. Upon 
this neglected field Professor Stimson has now 
entered. 


Look at the QUESTIONS that are To THE FRONT: 
the REGULATION and CONTROL of CORPORATIONS; 
organizations of employers and employees with 
their STRIKES, Boycotts and LockoutTs; ‘ Gov- 
ERNMENT BY INJUNCTIONS” and PUNISHMENTS for 
CONTEMPT. They are all CONSTITUTIONAL QUEs- 
TIONS. 

The VOTER may have his opinion as to whether 
or not a WRONG is being done, but, when a REMEDY 
is sought, APPLICATION must be made to CONSTITU- 
TIONAL PRINCIPLES, and proposed remedies, here- 
tofore, have FAILED more often through ignorance 
of these principles than from any other cause. 


One of the most valuable features of Professor 
Stimson’s book is the insistence upon the historical 
development of the constitution. That instrument, 
on its social side, was but a repetition of principles 
that reach back a thousand years to Magna Charta. 
This is but one side of the constitution, but it is the 
side that touches the individual most vitally ; it is 
the side that controls the solution of the most 


important questions of today. 


The division of power between the federal and 
state governments is one of the most important of 
the original features, and one that is fixed on such 
definite principles that the poet’s “twilight land ” 
exists only in the uninformed imagination. The 
fundamental line of division is that the federal 
powers are almost exclusively political, the state 


powers domestic and social. 





TALBOT AND FORT’S 


INDEX OF CASES JUDICIAL! y 
NoTIcED 


Second Edition. Cloth, $9.50 


Every case which has been cited in any judg 
reported from 1865 to 1907 inclusive in the 
Reports, Law Journal Reports, Law Times Re; 
or Weekly Reporter is printed in heavy typ 
alphabetical order; and under each case, in liz 
type, in order of date, are given all the later « 
in which it has been cited. By abbreviations, « 
understood, is shown how the case is cited, whe‘he 
confirmed, disapproved, distinguished, questione 
overruled, or reserved. 

As a guide “through the maze of myriad ; 
cedents,” the value of a work of this kind cannot 


overestimated. 


EmpPLoyvers’ LIABILITY 


THE COMMON LAW AND STATUTORY 
DUTY AND LIABILITY OF EMPLOYERS 
AS WELL TO THE PUBLIC AS 
TO THOSE EMPLOYED 


Fourth Edition. Cloth, $9.50 


The authors in this edition have attempted to 
“explain exhaustively and ‘in due sequence the 


principles of all the liabilities of an employer for 


injury to person or property. It has thus been 
found necessary to discuss the position of a person 
who employs others in or about operations under- 
taken by him in relation to:— (a) members of the 
public generally; (b) persons whose business or 
pleasure brings them upon his premises, or in con- 
tact with his operations; (c) persons not in his 
service, but who are otherwise engaged in such 
operations; and (d) persons in his own service.” 

It will thus be seen that the book covers a much 
broader ground than the ordinary treatise on a 
master’s liability to his servants. 
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Are you interested 
in national politics? 


If so, do not fail to read Stimson’s 
Constitutions of the United 
States, Federal and State; just - 
published, $3.50 net. 





Most important in our Constitutions today is the 


LIBERTIES OF THE PEOPLE, — 


the part most neglected by historians and commentators. 











Published by The Boston Book Company, Boston, Mass. 





















The Standard Work on the Principles of Evidence 









THE PRINCIPLES OF THE LAw or EvIDENCE; WITH ELEMENTARY No ves 






FOR CONDUCTING THE EXAMINATION AND CROSS-EXAMINATION OF 
Witnesses. By W. M. Best. Tuoirp AMERICAN EDITION, w:ru 


Nortres By CHARLES F. CHAMBERLAYNE, BROUGHT DOWN TO “HE 








YEAR 1908. 
One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear pres. nta- 
tion of principles, rather than an attempt at empirical rules or at exhaustive cit: ion 












of cases. 

The object of evidence being the ascertainment of truth, which is the objec + of 
all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, and 
should not be allowed to become confused with the rules of pleading, procedur., or 
substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this single 












volume. 
In the study of the law Best presents to the beginner those elementary 


principles which will guide him later through the maze of cases and the intricacies 








of practice. 
Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,” “go directly to the point 






without wasting the reader’s time.” 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest law is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers and students by offering it at a 











low price. 






In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School asa sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By James BrapLey Tuayver, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 


CONTENTS: Origin and Scope of the American Doctrine of Constitutional Law. — 
Advisory Opinions. — Legal Tender.—A People without Law (the American 
Indians). — Gelpcke v. Dubuque; Federal and State Decisions. — Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Geste.— 
“Law and Logic.”—A Chapter of Legal History in Massachusetts.— Trial b 
Jury of Things Supernatural. — Bracton’s Note Book.—-The Teaching of Englis 
Law at Universities. 


COMMENDATIONS OF THE PRESS: 


A valuable volume, ... of unusually fine quality .. . giving an enlarged treatment ‘of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. .. . On every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense.— Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional topics, bear abundant 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before him as a student and exponent of law. — Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non-professional reader. — The Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Law Notes. 

Proofs of his patient and deep study of Constitutional topics. — The Sun, New York. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey.— New York Times. 


OTHER NEW PUBLICATIONS 
Stimson’s Law of the Federal and State Constitutions. Cloth, $3.50 net. 
Supplement (Vol. 27) to English Ruling Cases. Sheep or cloth, $5.50 net. 
Best on Evidence, with Chamberlayne’s American Notes. Cloth, $3.50. 





Published by THE BOSTON BOOK COMPANY 
83 to 91 Francis Street, Fenway, Boston, Mass. 

















Our Contributors. 


Mr. E. J. Moore received the degrees of Bachelor of Arts and 
Bachelor of Law at London, and is a barrister in practice at Harold’s 
Cross, Dublin. In the belief that the subject of his sketch would 
prove of special interest to American lawyers of Irish descent, he 
decided to publish it in America. 


We are particularly fortunate in this issue in being able to print 
the address recently delivered before the Virginia Bar Association by 
Honorable Wittiam H. Tart. The candidacy for our highest 
executive office of one who has been eminent in our profession, and 
who has shown his appreciation of the pressing importance of reforms 
in our practice and procedure, makes his address of peculiar impor- 
tance te the Bar. 


DonaLp RICHBERG is a graduate of the Harvard Law School and 
is a member of the firm of Richberg & Richberg of Chicago, who has 
previously favored us with contributions both serious and entertain- 
ing. We publish in this number an after-dinner speech recently 
delivered by him in Chicago. 


Wiii1amM G. HasrtinGs is Professor of Law in the Law School of 
the University of Nebraska. His article is a refreshing rejoinder to 
the somewhat sensational utterances with which we have been recently 
favored on the right of our courts to declare acts of legislature 
unconstitutional. 


Mr. BLYTHE of the Harvard Law School found time this summer 
to rummage among its dusty tomes and prove that his sense of humor 
can find expression in prose as well as in verse. 
































